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PREFATORY NOTE. 



This article is, with mme additions, a lecture de- 
livered to the^^ Jnoior Bar Association of Montreal. 

An eclectic legal system, like that administered 
here, has the defects of its qualities. One of th.em is 
that English, JB'rench and American cages are thrown 
together pell-mell for the purposes of an argument. 
In the h^uryy of preparation it is very easy to over- 
look a difference of principle which may make the 
English ease less applicable. I thought, therefore, that 
it might be useful to state the points of contrast in 
the two laws. As it stands, our law is in a curious po- 
sition. A French writer, describing a similar state of 
affairs, wittily says : ^^ les arrets ne rendaient plus 
qu'un platonique hommage ^ la th^orie classique du 
Code.'' 

Lawyers are the most conservative of mortals. They 
cling with desperate tenacity to the formulsB of a past 
age. Even in countries where the law is not codified, 
its advance is almost imperceptible, unless the legis- 
lator rudely intervenes. Under a Qode the judge is 
tied still more tightly to the formula. He must in- 
terpret and not make the law. 
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IV PREFATORY NOTE 

But it BometimeB happens that the world moves too 
fast, or that the wheels of legislation are too slow. The 
old formula has got to appear so narrow and inadequate 
that the judge is as anxious as the counsel to give it a 
new interpretation. He expounds the texts as the 
ancients expounded the oracles. The oracle cannot 
have erred. That which has happened must have 
been the thing foretold. 

If men expected something different it was because 
they misunderstood the dark saying. 

So if the Code gets too narrow it must be read in 
another light. We must pour into it a new sense to 
fit it to a new world. In the following pages, I have 
tried to shew that thw is our present condition as to 
this branch of the law. 

The new English Act and the new French Loi are 
printed at the end. 
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THE NEW LAWS OF EMPLOYERS' LIABILITY FOR 

ACCIDENTS IN ENGLAND AND FRANCE AND 

THEIR BEARING ON THE LAW OF THE 

PROVINCE OF QUEBEC. 



It is a very important sign of the times that two of 
the chief industrial countries of Europe have lately 
been recasting the law of liability for accidents. 

There is, I suppose, no more causal connection 
between the Workmen's Compensation Act 1897 and 
the *' loi du 9 avril 1898 '' than if London and Paris 
were in different planets. But the problem to be 
solved was fundamentally the. same in both countries, 
and if a closely similar solution has been found, there 
is at least a strong presumption that it is a solution 
which satisfies the popular sense of justice. Broadly 
speaking, both England and France have thrown over- 
board the traditional doctrine of the law, that a work- 
man could never recover damages for injuries sus- 
tained through an accident, unless he could prove 
that the accident was caused by the fault of his 
employers. 

The Eoman law said quae sine culpa accidunt a nuUo 
pr(B8tantur (de reg, jur. 23) and every modern system 
followed this general rule. 

Under the new law the English workman must be 
compensated unless it is proved that the injury is 
attributable to his own * 'serious and wilful misconduct'' 
8. 2, His Frenchbrother is only barred if he has " inten- 
tionally provoked the accident," s. 20 ; but the Court 
may diminish the damages if the accident was due ta 
the ^^faute inexcusable " of the victim. 

In this province the present law is stringent enough 
apon employers. Indeed, I venture'to think that they 
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2 THE NEW LAWS OF 

are ofte.n found liable only by giving to the code an 
infier^'t'etation which it was never intended to bear. 
Bat xhe law, as now administered, has two great 
defects. It is -expensive and it is uncertain. Every 
judge has his own opinion as to the evidence neces- 
sary to establish fault. And brth judges and juries 
give damages which vary so much that an employer 
who is threatened with an action can hardly cal^late 
how much pe ought to offer, if he is willing to com- 
promise. A lawyer cannot advise his client with 
confidence. He cannot say *^ I am sure you are liable," 
but only '' If the case is before such and such a judge 
you will be held liable '' and as to the amount of 
damages — that it is quite impossible to predict. 
Moreover, it Is notorious that damages are frequently 
laid at nineteen hundred and ninety-nine dollars to 
prevent appeal to the Supreme Court, because that 
tribunal is known to hold stricter views as to the 
evidence necessary to prove fault on the part of the 
employer. The new laws in Europe fix a definite scale 
of compensation according to which the particular 
sum can be determined in a very simple and inex- 
pensive way. This will be an immense relief to the 
employer. 

It is true that they make iim liable insome cases 
wliere upon the old theory noncompensation would be 
due. But the same result is generally reached here 
by doing great violence to the old theory without 
definitely rejecting it. And in the rare case in which 
it is held that there is no liability because there was 
no fault, the employer has to spend in the costs of 
establishing his non-liability a far larger sum than he 
would have to pay under the English " Workmen's 
Compensation Act.'' The main difference is that by 
the new law the injured workman always gets com- 
pensation. By the old law, at any rate here, the 
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EMPLOYERS' LllBILITY 3 

lawyer always gets compensation. Occasionally, an 
employer by compensating the lawyers succeeds in 
proving that^ the injured man ought not to be com- 
pensated. I am assured by a judge of long experience 
that in his opinion employers would be no* worse off 
if a law were passed here, something like the new law 
in England. 

At the same time^ to prevent misunderstanding, I 
desire to say that I have no intention of discussing 
with any fulness the expediency of new legislation in 
this Province. That depends upon social and econo- 
mic considerations, as well as upon those which are 
purely legal. It is outside the scope of the present 
article. All that concerns us as lawyers is to study 
the alterations made in Europe by recent legislation. 

In the present House of Commons in England the 
manufacturers are even more strongly represented 
than is usually the case. Mr. Chamberlain, who was 
the moving spirit in carrying the Bill through, is a 
large manufacturer, and is thoroughly familiar with 
the conditions of industry. If the manufacturers had 
regarded the measure as seriously inimical to their 
interests, a conservative government would hardly 
have introduced it, and if they had done so, a House 
of Lords, not suspected of tendencies to socialism, 
would have given it a short shrift. 

I^either England nor Prance is the pioneer in 
this movement. Switzerland was the first country to 
declare that for accidents, in certain employments, the 
employer was to be liable without any|proof of fault, 
(loi f6d6rale du 25 juin 1881.) 

But the very elaborate German Act of 1884, (Unfall- 
versicherungsgesetz, 1st Juli 1884,) has been the 
model upon which other countries have based their 
legislation. And neither England nor France, though 
their Acts are fourteen years later than the German, 
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4 THE NEW LAWS OF 

have gone quite as far as Germany. Under the Ger- 
man Act, even gross fault does not bar the workman. 
He can recover full compensation unleo^ *he inten- 
tionally caused the accident. He can get two- thirds 
instead of one-half his annual earnings as in England, 
if he is totally incapacitated. Medical expenses, 
funeral expenses, and legal expenses in the action for 
compensation are all paid for him. And, most im- 
portant of all, all employers to whom the law applies, 
are compelled to insure against their liability. And 
the act supplies an elaborated machinery for insurance 
societies in each district to be formed and managed 
under the supervision of a central authority — the 
Beichsversicherungsamt. Since then many countries 
in Europe have followed suit, but none, I think, going 
quite so far as Germany. 

Austria passed a law in 1887, !N^orway in 1894, 
Finland in 1897, Italy and Denmark, as well as 
England and France in 1898. 

They differ, naturally, in detail but all abandon 
the old theory that actual fault of the employer is 
the basis of liability. 

The present unsatisfactory state of the law here is 
due to the fact that our courts are trying, without 
legislation, to reach the same conclusion. They are 
putting new wine into old bottles. It makes no 
difference to the employer whether we say as the 
French law now says : — 

*' You are liable without fault, merely as an em- 
ployer '' or say, as our courts do : — 

^' There must be fault, but seeing that you are an 
employer we presume you are in fault, or there would 
have been no accident.'' 

Perhaps the courts do not put it quite so bluntly, 
but is not this the practical effect t 

The new theory that accidents will happen and that 
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EMPLOYERS' LIABILITY 5 

the ^* wounded soldier of industry '^ as he has been 
called, is not to be lefc to die by the road side, 
because, in his attention to his master's interests, he 
forgot for a moment to think of his own safety, has 
made astonishing progress in Europe during the last 
twenty years. (The new Acts in the different coun- 
tries are printed with valuable introductions in the 
work of Dr. Zacher, Die Arbeiterversicherung im Aus- 
lande, Berlin, 1898. This book contains also full in- 
formation as to the state of the law with regard to 
old age pensions, and insurance societies for workmen 
incapacitatedby sickness.) 

If the countries of Europe, divided as they are from 
each other by immemorial prejudice, conspire to legis- 
late in the same sense, it is surely a fact which upon 
this continent deserves to be noticed. It would be safe 
to say that no legislation of greater importance has 
been passed during this generation. It affects the se- 
curity and happiness of millions of working-men and 
working- women, and of other millions of old parents, 
of widows and of young children whose bread-winner 
has been removed from them by a fatal accident. I 
propose tp consider briefly, the causes which have 
brought about so important a change in the law, and, 
as to England and France particularly, to examine the 
law prior to the new Acts. I will conclude by ex- 
plaining in outline the character of the new legisla- 
tion^ 

As to the causes, they were much the same in Bog- 
land and France. Disregarding minor differences, the 
evolution of society has been upon the same general 
lines in all the great manufacturing and commercial 
countries. All alike have become vast noisy workshops, 
full of whizzing wheels, of smoke, of strange chemical 
smells, and glaring electric lights. We live in an in- 
dustrial age. The old law both in England and France 
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grew up in different sarroundings when people tra- 
velled in stage- coaches, and read law by candle-light. 

" La grande Industrie *' was not born, and its dan- 
gers were not and could not be provided for. It is a 
gentlemanly and dignified old law with a great deal 
about seigneurs and vassals, about domestic servants 
and horses, and about the blacksmith or the carpenter 
whose services may be called in, but very little about 
the large workshop, and, of necessity, nothing about 
the dynamo or tfie locomotive. 

Before the days of steam, and electricity, and dyna- 
mite, and lyddite, the workman could, as a general 
rule, protect himself by the exercise of ordinary care. 
His tools were few and simple. None of them moved 
except when he handled them, and no one was in a 
hurry. It is, therefore, not to be wondered at that the 
law gave him no claim for damages unless some fault, 
at least of omission, could be clearly brought d6wn to 
the employer. Under modern conditions millions of 
workmen pass their lives in continual danger. They 
have to deal at close quarters with complicated ma- 
chines, to handle terrible explosives, to run the risk 
of coming in contact with *^ live wires '' and, in a 
word, to face a thousand perils. Even the strictest 
care cannot always save them. A boiler may burst or 
some other accident occur, the precise cause of which 
can never be discovered. Hundreds of lives have been 
lost by this terrible ** accident anonyme,'' as it has 
been well calledt In many kinds of employment the 
workman knows that he is exposed to mysterious and 
sudden danger. 

He has to take the risk. It is inherent in the 
nature of the occupation. The master may have 
the best and newest plant. He may spare no 
expense and no vigilance in adopting every means 
for protecting his men. The workman may be 
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EMPLOYERS' LIABILITY 7 

always on the watch. But all this can not prevent 
the accident. Is it fair that the workman should 
bear this ** risque professionel ! " His employer may 
not be negligent, bat at any rate, the work is being 
carried on for his profit. It is idle to say that the 
workman is paid at a higher rate, because his work is 
dangerous. The iron law of supply and demand 
compels him to take such wages as he can get in the 
state of the market. 

Accident Anonyme. 

Now, first, what was the legal position of the work- 
man injured in an accident anonyme before the new 
legislation t By the common law of England it was 
quite settled that the workman who could not prove 
negligence on the part of the employer had no claim. A 
servant takes the ordinary risks of the employment. 
Cockburn, C.J., put it thus in a leading case: ^* Morally 
Speaking those who employ men on dangerous work 
without doing all in their power to obviate the danger, 
are highly reprehensible, as I certainly think the 
company werein the present instance. The workman 
who depends on his employment for the bread of him- 
self and his family is thus temptedfto incur risks to 
which, as a matter of humanity, he ought not to be 
exposed. But, looking at the matter in a legal point of 
view, if a man, for the sake of the employment, takes 
it or continues in it with a knowledge of its risks, he 
must trust to himself to keep clear of injury,"(Woodley 
V. Metrop. District Railwa:^, 1877, L. R. 2 Ex. D. a-t 
p. 389 ; and see Thomas v. Quartermaine, 1887, L. R. 
(18 Q.B.D.) at p. 697. 

The same doctrine has lately been again affirmed in 
France by the Cour de Cassation. An engineer on a 
steamer was killed by the explosion of a boiler. 
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8 THE NEW LAWS OF 

Examination by experts failed to discover any fault 
in the constrnction of the boiler. The precise canse 
of the accident remained a mystery. It was held there 
was no liability. (Cass. 28 f^v. 1897, S. 1898, 1-65.) 
This was, of course, before the passing of the new law. 

This also seems to be the law of this Province. In 
several cases it has been held by the Supreme Court, 
that where the actual cause of the accident is purely 
a matter of speculation the employer is not liable. 
(Montreal EoUing Mills Co. v. Corcoran 1897, 26 S. C. 
B. 595; Canada Paint Co., v. Trainor, 1898, 28 S. C, 
E. 352 ; Dominion Cartridge Co. v. Cairns, ib. 361 ; 
Canadian Coloured Cotton Mills Co. v. Kervin, 1899, 
29 S. C. E. 478.) But some judges continue to take a 
less strict view, and to presume the existence of fault. 

But, surely, if the owner\s liability is legally based 
/ on fajult, and fault only, it seems diflficalt to say that 
the general rule a^ctori incumh>t prdhatlo can be relaxed. 
If a plaintiff who sues on a contract must prove his 
case, one who bases his claim on the fault of the 
defendant must convince the Court that the facts 
point to the existence of some fault. Now, If this be 
good law, it is important to have some idea of the 
proportion of accidents which are ^* anonymes '^ and 
in which damages if the rule is strictly applied, 
cannot be recovered. 

Before the system of compulsory insurance, which 
is now in force in Germany, was introduced, the 
government caused careful statistics for one year to 
be compiled. 

The Eeichsversieherungsamt published these figures 
for 1887. Out of 15,970 serious accidents, involving 
incapacity for work for at least three months, there 
were : 
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3156 due to fault of employer or 19 p. e. 

4094 '' " victim or 25 *' 

711 " '' both or 4 '' 

524 <^ '' fellow work- 
man or third party ...or 3 " 

6931. due to risks which were in- 
cident to the employment 

and in fact, unavoidable... or 43 " 

554 due to unknown cause or 3 ^* 

If these figures represent at all fairly the propor- 
tions in other countries, — and I see no reason why 
there should be any difference — they show that under 
the old rules of law the employer is only liable in about 
one-fourth of all the cases of serious injury. 

Calculations made in Belgium confirm them. 

M. Harz6 estimates there, that out of a hundred 
accidents to workmen, seventy give no claim to legal 
reparation, if the law requiring actual fault is strictly 
applied, (see Stocquart, *^ Contrac de Tra rail, '' p. 
101). In Switzerland it was reckoned that only 
from 12 to 20 per cent, of accidents were due to fault 
of the employer. I do not doubt that, as the law is 
administered in this Province, the master is here held 
responsible in very many of the cases classed in 
Germany as unavoidable accidents. This result is 
reached by allowing '* fault '' to be presumed from 
circumstances. As judges differ widely with regard 
to their liberality in admitting such presumptions, 
an element of uncertainty is thus introduced. 

Defect in Machinery or Appliances 

There is, however, a large class of cases in which 
either direct evidence or '* weighty, precise and con- 
sistent presumptions arising from the facts " — to em- 
ploy the language used in the Supreme Court of 
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Canada, in *' Montreal Rolling MillsCo. v. Corcoran '' 
— enable the precise cause of the accident to be deter- 
mined. Supposing, as often happens, that the acci- 
dent is proved to be due to a defect in the machinery 
used. Is this in itself enough to make the employer 
liable *? There are many cases in which his liability 
may be clear. His machinery may be shown to be of 
an antiquated and dangerous type, or the particular 
machine, originally good, may have been worn out, 
or it has been allowed to be used without reasonable 
inspection from time to time, and repairs, obviously 
needed,-;have not been made. Now, in cases of this 
kind, there has of late years been a pronounced ten- - 
dency on the part of judge^S in England to hold 
employers liable in circumstances in which they 
would formerly have escaped. Even the language 
of Cockburn, C. J., which I quoted from the well- 
known case of '^ Woodley,'' would hardly be used 
now without some qualification. What that learned 
judge spoke of rather as a moral duty than one 
which the law would enforce, viz : to do all that 
can be done in reason to protect the safety of work- 
men, has now come to be looked upon as an implied 
term of the contract. A master whose boilers are worn 
out will not be heard to say that the workman took 
the risk as part of the terms of his engagement. It 
may still be good English law (apart from the new 
Statute) to say that the workman takes the ordinary 
risks of the employment. But by ^^ ordinary risks '' 
judges now understand such risks as are practically 
inevitable, such risks as even a vigilant and prudent 
employer cannot prevent. A very recent case in the 
English Court of Appeal is a good illustration of this 
change of judicial attitude. A tramway entered an en- 
gineering workshop, but was elevated eleven feet 
above the ground. The workmen in the course of their 
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employment had occasionally to go up to the tramway 
or to come down from it to the floor of the works. No 
ladder was provided, but an iron bar was fixed in the 
wall by which they helped themselves up or down. A 
workman in attempting to clamber down fell backward 
into a truck atid was killed. It was held that the em- 
ployer was liable, on the ground that reasonably safe 
means of descent from the tramway ought to have been 
provided. The language of Lord Herschell in Smith 
V. Baker (1891, App. Ca. at p. 362) was quoted with 
approval. '^ It is quite clear that the contract between 
employer and employed involves on the part of the 
former the duty of taking reasonable care to provide 
proper appliances, and to maintain them in a proper 
condition, and so to carry on his operations as not to 
subject those employed by him to unnecessary risk." 
(Williams v. Birmingham Battery Co. 1899, 2 Q. B. 
338). But when proper appliances are provided and 
proper care is taken to keep them in order the master 
is not liable in England (except under the new Act) 
unless the workman proves that the master knew the 
appliances had become unsafe, and that he — the work- 
man—was ignorant of the danger. In other words,the 
law requires proof that the defect in the machine was 
one which the master ought to have discovered. 

This case of Williams is the high watermark reach- 
ed by the common law. 

In France liability in respect of defects in machinery 
has been carried a stage further. In a case decided 
16th June 1896, the facts were these. A boiler on a ship 
explpded and killed an engineer. Experts reported 
that they had fountl the cans**. It was a defect in a 
joining of the. boiler. The Cour de Cassation held 
that the lower court had been justified in finding the 
employer liable in damages. (S. 1897, 1. 17). Here 
there w.is no negligence in any ordinary sense of the 
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term. The defect in the boiler was occult. It was not 
shown that any inspection would have revealed it. 
Accordingly the judgment was not based on the ar- 
ticle of the Code Napoleon corresponding to our article 

1053, but on article 1384 which corresponds to our 

1054. The master was held liable not for his own 
fault or the fault of any person, but for the fault of a 
thing i. e., of a thing which he had under his care. 
Upon this theory an employer who places a machine 
or a tool under the control of a workman is held to 
have guaranteed that it shall not injure him owing 
to some defect in its construction, and no proof that it 
was, so far as he knew, the best that money could buy, 
will exonerate him. I will refer to this new ground of 
liability later on. But the subsequent case shews that 
the precise ** vice de coustruction '' must be proved. 
It will not be presumed that because a boiler bursts it 
must have been defective. (Cass. 28 f^vr. 1897; Sirey, 
1898, 1. 65) By the method of judicial interpretation 
the highest Court in France had arrived at this very 
curious result. A master was liable if it could be 
shewn that an accident happened through some fault 
even latent in the construction of his machine. But * 
he was not liable when it was impossible to say what 
it was that caused the machine to go wrong. This 
may have been a sound construction of the Code, but 
it is very hard to justify it upon grounds of common 
sense. In both cases, the workman was an innocent 
victim, and in both the master was absolutely free 
from blame. The new law is surely more logical in 
applying the same rule to both cases. 

It remains to notice two other defences, in addition 
to want of proof of negligence, which were admitted 
by the common law in England. These are : 1. Com- 
mon employment or ** fellow workman '' and 2. Con- 
tributory negligence. 
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Common Employment 

I. The first is a particular case of the general rule that 
a workman has, contracted to take the ordinary risks 
incident to the work. One of these risks is that he may 
be injured by the negligence of a fellow-workman. 
If so, it was a firmly established rule of law in Eng- 
land that he had no redress except against the fellow 
workman. In a leading case, Lord Cairns said : *' In 
the event of his (i, e. the employer's) not personally 
superintending and directing the work, he is bound 
to select proper and competent persons to do so, and 
to furnish them with adequate materials and resources 
for the work. When he has done this, he has in my 
opinion, done all that he is bound to do. And if the 
,per8ons so selected are guilty of negligence, this is not 
the negligence of the master '' (Wilson v. Merry, 
L. B., 1 Sc. App. at p. 332). His liability for the neg- 
ligence of the fellow-servant is in fact similar to 
that for a defective boiler. H3 must be reasonably 
careful in selecting both, and must take reasonable 
care to see that they work properly. But he does not 
guarantee either. Boilers will occasionally burst 
from mysterious causes, and servants will be careless. 
If injury results this is not the fault of the master. It 
seems rather curious that a master should be liable 
for an injury done to a stranger who is present on 
some lawful errand in his works; but not liable to one 
of his own workmen who is hurt by the carelessness of 
his fellow. But such was the law in England. It led 
to many fine distinctions as to who was a fellow-work- 
man, when there were sub-contracts or severBl con- 
tractors engaged on the same work. Many of these 
difficulties were cleared up by the judgment of the 
House of Lords in " Johnson v. Lindsay," 1891, A.C. 
371. The harshness of the law upon this point was 
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mitigated in certain cases by the Employers' Liability 
Act of 1880. Under that Act, speaking roughly, the 
injured workman could not be met with the defence of 
^^fellow-workman" if the fellow-workman whose neg- 
ligence caused the injury was a foreman or other su- 
perior in charge of the work, or was in a position of 
authority over the injured man and ordered him to do 
the act which led to the acdident. If, however, the 
ijegligent workman was of the same grade as the vic- 
tim and not in any position to give orders the common 
law still barred recovery. A closely similar Act was 
passed in Ontario, (B. S. O., 1897, ch. 160). 

The new Act of 1897, in the cases to which it applies, 
sweeps away this defence of common employment. 
In France, the fact that the injury was caused by the 
fault of a fellow workman of the victim does not 
excuse the master. 

There is one case mentioned by Sourdat (vol. 2, s. 
911) in which the *' Cour Eoyale de Toulouse," ad-* 
mitted the defence precisely upon the grounds on 
which it is supported in England. But the judgment 
was quashed for the reason that art. 1384 (out art. 
1054) makes no such distinction, but declares gene- 
rally that every person is responsible for the damage 
caused by the fault of persons under his control. This 
view is now sustained by a uniform jurisprudence. 
(See Pothier, Oblig., No. 121 5 Sourdat, '' Trait6 
de la Besponsabilit^," 2, s. 911 5 Larombifere, art. 
1384, (9). 

In this province there seems to have been some 
hesitation, before codification, as to whether the 
English or the French rule was to be followed. In 
two cases noticed by Mr. Sharpe I see the English 
doctrine was applied. But it seems now to be esta- 
blished that the plea of fellow- workman is not good. 
(B^langer v. Riopel, M. L. E., 3 S. C. 258, Court of 
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Review ; Queen v. Filion 1894, 24 8. C, R. 482 ; 
Robinson v. C. P. R. Ry, 1887, 14 S. C. R. at p. 114.) 

Contributory Negligence. 

2. The second defence of the English common law, 
to which I wish to refer, is the familiar plea of con- 
tributory negligence. It was a doctrine of the Roman 
law, (Grueber, Lex Aquilia, p. 228.) 

This defence has in modern times occasioned a 
gseat deal of legal metaphysics as to '* proximate 
cause," '* principal and determining cause, '' '* cause 
directly contributing to the accident" ^^causa causans'^ 
and so on. The principle itself is not very obscure, 
though it has often been presented in a very obscure 
way. I will make an attempt to state it in few words. 

1. The plea of contributory negligence does not 
arise when the accident occured solely through the 
negligence of the employer or of the victim. 

2. There must be two distinct faults or negligences, 
one on the part of the employer or of some one for 
whom he is responsible, and the other on the part of 
the victim. 

3. Without the combination of both faults the ac- 
cident would not have happened. 

4. If the two causes operated at the same moment, 
or in other words, if the accident was due to the 
simultaneous , negligence . of both parties, neither of 
.them can recover damages. 

5. If the two causes were not simultaneous in their 
action, but if one was prior to the other, the question 
is which of them was the last in time, or in other 
words the proximate cause of the accident. 

6. If the last or proximate cause was the negligence 
of the plaintiff himself he cannot recover. He is 
said to be barred by contributory negligence. On the 
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other hand if the last or proximate cause was the 
negligence of the defendant, he is liable. The prior 
negligence of the plaintiff is then disregarded. It is 
not contributory. 
The doctrine may be stated also in this form : 

1. If the accident was caused by the simultaneous 
negligence of both parties there is no liability. 

2. If, in spite of the prior negligence of the defen- 
dant, the accident would not have happened unless 
the plaintiff had afterwards been negligent, there is 
no liability. 

3. The defendant, on the other hand is liable, if in 
spite of the prior negligence of the plaintiff, he could 
have prevented the accident by exercising reasonable 
c^re. 

Every one is bound to take reasonable care of 
his own safety, and reasonable care of the safety of 
his neighbours. He must even be reasonably careful 
in dealing with people whose own conduct is careless. 
A plaintiff is not allowed to say ** I know that I was 
careless, and that my carelessness was the proximate 
cause of the accident, but still the defendant was first 
to blame." 

But a defendant is not allowed to say ^' admitting 
that my negligence was the proximate cause of the 
accident, yet the plaintiff was first to blame.' ^ In the 
former case the common law says ^* your own careless- 
ness directly caused the accident, so you cannot re- 
cover." In the latter it says, '* it was the defendant's ' 
carelessness which after all was the proximate cause 
and he is not excused by the carelessness of the plain- 
tiff, which would have caused no injury if he had been 
keeping a bright look out." 

The doctrine is frequently misunderstood. It never 
involves the weighing of one fault against another, 
to judge which is the greater, heavier or principal 
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fault. The question is whose was the fault which was 
the proximate or immediate Cause of the accident. 

E. g. in the well-known old case of Butterfield v. 
Forrester 1809, 11 East, 60, the defendant, who had 
been repairing his house, had carelessly left a pole 
barring part of the road. The plaintiff, riding fast in 
the evening, ran into the pole, and was thrown, and 
injured. It was held that he could not recover, as in 
spite of the defendant's negligence, he might with 
ordinary caution have avoided the pole. In many 
cases it has been held that a man who proceeds to 
cross a crowded street or ^* a fortiori ^^^ a railway line, 
without looking to see that the road is clear, cannot 
recover damages, if he is run over, though the vehicle 
may have been carelessly driven,or the driver may have 
failed to ring a bell or sound a whistle. (See e. g, 
Dublin E. v. Slattery. 1878, 3 App. Ca. 1155). Con- 
tributory negligence is, however, a plea much more 
often stated than sustained. By English practice the 
question of whether there was contributory negligence 
is left to the jury, and juries are, in general, inclined 
to help a plaintiff, in such cases, over a few legal 
obstacles. 

I am not concerned to justify the equity of the rule 
as to contributory negligence. There is a great deal to 
be said for the proposition that a man is not entitled 
to create a danger, and that if he does so and harm 
results he must be liable. But the English law dis- 
tinguishes between causing a danger and causing an 
injury. (See Metropolitan Ry., v. Jackson 3 App. 
Ca., 193 ; Dublin Ry., v. Slattery, 1878, 3 App, Ca., 
1166 ; Davy v. London & S. W. Ry. Co., 1883, 12 Q. 
B. D., 76). 

Of course the doctrine must be understood and ap- 
plied with due reason and regard to the particular 
circumstances. 
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The law only expects a man to exhibit ordinary care 
in getting out of the way of a threatened calamity. If 
my negligence is so great that another, not unreason- 
ably, loses his head and does something which it 
would have been wiser not to do, and eo is hurt, I am 
not permitted to fay : ^^ People must not give way to 
panic, if you had shewn perfect ' sang-froid ' you 
would not have been injured." So,if ahorse runs away 
from some defect in the reins, or the driver, and a 
passenger jumps out, and breaks his leg, he may re 
cover if upon the facts it seems that his fright was 
not out of all proportion to the danger. Lord 
Ellenborough said : ^^ If I place a man in such a 
situation that he must adopt a perilous alternative, 1 
am responsible for the consequences. '' (Jones v. 
Boyce, 1816, 1 Starkie, 493). 

Or, if a bale of wool is falling from a window, and I 
take a step which, instead of clearing it, brings me 
under the bale, I am not barred, for absolute control 
of one's nerves, is not to be looked for at such a mo- 
ment. (Woolley V. Scovell, 3 Manning & Kyland, 105). 

Further a child is only expected to think as a child, 
and will not be disentitled to recover because an 
older person might have got out of the way of the 
danger. An employer must take special care of em 
ployees whose youth is likely to make them thought 
less, (Bartonshill Coal Co. v. McGuire, 3 Macqueen, 
311). In a recent case, the Court of Appeal, in Eng 
land, held that a girl of seventeen, which Lord Esher 
describes as a **tender age," was not barred by contri- 
butory negligence when she had neglected to put on a 
mask provided for the employers in a soda-water ma 
nufactory and was injured by a bottle which burst. 
(Crocker v. Banks, 4 Times, L. R., 324). 

But apart from such specialties the common law in 
,,, , av>nd, and also in America, holds that a plaintjfl* 
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cannot recover if the proximate cause of the accident 
was his own carelessness. The leading case now ie 
The Bernina, 1888, 13 App. Ca., 1. The EtupJoyera*' 
Liability Act of 1880, did not alter the law upon this 
point. 

Fau/e commune. 

The expression *^ contributory negligence *' la not 
a happy one. It suggests, what is the fact, that two 
faults contribute to cause the accident. But it does 
not suggest, what is more important, that the English 
law in such cases pays regard only to one of the two 
faults, viz the later. *' Contributory negtigetice/' in 
fact, always means *^ negligence, on the part of tlie 
plaintiff, which was the proximate cause of the accsi- 
dent and'therefore bars his right to recover. ^' When 
the accident is due to the simultaneous nr^ligenee of 
both, — as when A. crosses the track without looking 
up and down the line, and B. fails to riiig the bell, — 
the negligence of A. and the negligence of B. are 
equally proximate causes of the accident. By English 
law the two faults cancel each other, there is no 
liability, and it is natural enough to say that if 
either A. or B. brought an action he could be met by 
the defence of '^ contributory negligence." Bat when 
the two faults are not concurrent, the moment it is 
established that the negligence of the plaintiff was 
^'contributory " then the earlier negligence of the 
defendant is thrown entirely out of consid oration , It 
was not the proximate cause. 

T have never been able to understand the justice of 
this. In many cases it seems to me, by sustaining a 
plea of contributory negligence equity is sacrificed to 
a false show of logic. The very name *^ contributory '' 
shows that two faults were involved. Why then are 
w« to take account of one, and to disregard the other f 
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.The n^gligeii'ce of the defendant was as ^i<iify '^ciStf-^ 
' tributory " in common sense if not in law, as'T^as that? 
of the. plaintiflf. If A. is lying drunk on the road, and- 
B. carelessly drives over him A's negligence i^ not 
** contributory ^' because there would have been' no^ 
accident if B. had not been subsequently negligent. 
This is the law, and B. must pay damages. But why 
does not the Bngli^ih law allow B. to say ** my care- 
-less driving would have led to no accident if you had 
been free from blame." 

' Or If I wrongfully put an obstruction across the 
highway, as in Butfet field v. Forrester why should I 
get off scot-free because by taking care the plaintiff 
might have avoided it. lam certainly to blame, and 
but for my fault there would have been no accident. 
rWhy then should I bear no part of the loss ? 

A jury in these cases is inclined to take the law 
into its own bands and to reduce the damages. But 
the direction of the judge may be too strong for them. 
In law whenever the juiy find that there was contri- 
butory negligence, the plaintiff cannot recover any 
damages. The distinction between the English and 
the French law upon this point is well brought out 
in the language of Pollock, C. B. *' A person who 
is guilty of negligence, and thereby produces mischief 
to another, has no right to say : ' Part of that mischief 
would not have arisen if you yourself had not been 
• guilty of some negligence.' I think that where the. 
' negligenceof the party injured did not, in any degree, 
' contribute to the immediate cause of the accident, 
such negligence ought not to be set up as an answer 
to the action, and certainly I am not aware that, 
^ according to any decision which has Jef er occurred, 
the jury are to take the consequences and divide 
them in proportion according to the negligence of the 
» one or the other party." (Greenland v. Chaplin^ 1860, 
15 Ex. 243). 
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Tn Scotland the English rule is followed, and a 
recent case illustrates its injustice. A guest in a 
hotel, during the night opened a door which he mis 
took for the door of a lavatory. It opened into the 
elevator, and he fell and was injured. The jury 
thought there was negligence on the plaintiff's part 
in slipping forward in the dark, and there was no 
doubt that this negligence was the proximate cause 
of the accident. But they thought the hotel keeper 
had also been negligent in not having the door into 
the elevator more carefully guarded and distinguished. 
They brought in a verdict '' Find for the plaintiff, 
but in respect of there being contributory negligence 
on the part of the plaintiff, assess the damages at 
£300." It was held that there must be a new trial on 
the ground that the jury were not entitled after 
finding contributory negligence proved to give any 
damages to the plaintiff. (Florence v. Mann, 1890, 
Court of Session Cases, '4th Series, vol. 18, p. 247). 
I do not doubt that the law was correctly applied, 
but I cannot help thinking that the verdict, though 
bad In law, was both just and sensible. 

In regard to contributory negligence the French 
law, takes a more lenient view. It is now generally 
admitted by French Courts that where both plaintiff 
and defendant, are shown to have been in fault, — 
where there is faute commune the Court must try 
to apportion the damages. The plaintiff ought not to 
get full damages, seeing he was partly to blame, 
but he ought to get some damages seeing he was not 
wholly to blame. (Cass., 10th Nov. 1884, D. 85,1. 
AS.\ ; Cass. 29th March 18S6, D. 87, 1. 480, Sourdat, 1. 
s. 662 ; Baurlry-Lacantinerie, '^ Precis," 2. s. 1348.) 
The question as to whose fault was the proximate 
cause has not here the same importance as in the Hng 
Jish tlie(»ry. The Court considers rather which is the 
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principal cause, or whose negligence is the greater, 
and adjusts the damages accordingly. If the parties 
seem to have been about equally to blame the loss 
is divided. In many French Courts the practice has 
become common to give the plaintiff in such cases half 
the damages to which he would otherwise have been 
entitled. " He has suffered to the extent of $1000, 
but he was himself to blame, give him $500." If, 
however, his fault was very gross and that of the defen- 
dant very slight, damages may be refused altogether, 
(Larombifere, art. 1382, No. 29). 

The rule of dividing the loss in such a way if pos- 
sible as that each of the two negligent parties shall 
pay for that part of it which is due to his fault is 
applied in English law to the liability of two ship- 
owners whose vessels come into collision by the fault 
of both. Sir F. Pollock says it is ^' a rule of thumb '' 
(Torts. 2nd ed,, p. 412), and so it may be. But, I 
confess, I prefer it to the rule of making one fault 
cancel another. In the Bemina^ (IS App. Ca.' 1) 
Lindley, L. J., declared, he could not see why the 
admiralty principle as to injuries to ships, migh j not 
with equal justice be applied to cases of injuries to 
persons. 

In this Province the French rule as to faufe commune 
entitling the Court to divide the damages was spoken 
of with approval by Dorion, C. J., in C. P. R. Co. v. 
Cadieux, 1887, M. L. R.. 3 Q. B. 315. That learned 
judge said, however, that up to that time it had not 
been adopted in the Province of Quebec. Since then 
it has been applied in several cases (Clement v. 
Rousseau, R. J. Q., 1 C. S. 263 j Carbonneau v. Li^in^ 
R. J. Q., 5 C. S. 343 ; Lapierrey. Donnelly, M.L. R., 
7 S. C. 197). I am not in a pcsition to say whether it. 
is now regarded as- settled law. 

So far as I can discover the point has not yet be^n 



Digitized by VjOOQ IC 



EMPLOYERS' LIABILITY 23 

fully discussed in the Supreme Court. The difference 
between the French view and the English was founded 
upon in the very recent case of Roberts v. Hawkins, 
(1898, 29 S. C. R. 218). But in the result the Court 
found that there was in that case no negligence on the 
part of the defendants to which the negligence of the 
plaintiff might have been contributory. The accident 
was caused solely by the plaintiff's own fault. 

Recent French Jiirispriifdence, 

I have now stated, as fairly as I can in the space at 
my disposal, the English law prior to 1898, and I have 
indicated two important points, viz. : the defences of 
** fellow-workman " and '* contributory negligence,** 
as to both of which the French law was more 
favourable to the workman. I now wish to notice 
briefly a somewhat curious development of the French 
law of quite recent dale. As the hardship of allowing 
the risque professionnel to fall on the workman came 
to press more and more upon the popular conscience 
it began to be suggested by ingenious lawyers that pos- 
sibly the Civil Code was more humane than had 
hitherto been thought. Was it clear that the work- 
man must prove that his employer had been in fault f 
Might not the law presume fault without proof! or 
might there not be discovered in the code some other 
provision under which the employer might be found 
liable, though his freedom from fault was as clear as 
the noon-day sun ? 

It is proverbial in England that *' hard cases make 
bad law.'' Now, speaking with all respect for those 
who differ, I think that a better illustration of the 
proverb could hardly be found than in the recent 
attempts! made in Prance and Belgiuoi to circumvent 
the code upon the question of employers' liability. 
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Given a poor workman, a rich employer, (perhaps a 
large railway company), an ingenious advocate, and 
a humane judge anxious to give a reparation which he 
feels that natural justice demands, and, as all lawyers 
will see, a good deal may be done with a code. In Bel- 
gium, the question ouvriere has been for years very 
acute, and it is, therefore, not surprising that the main 
attack upon the old law has been directed from that 
quarter. 

The articles 1382, 1886 of the Code Civil Beige are 
identical with those of the Code Napoleon, and, with 
one or two differences immaterial for the present pur- 
pose, identical also with our articles 1053, 1055. One 
of the chief advocates of the new view was M. Sainc- 
telette, a former minister of state in Belgium. (Sainc- 
telette, De la responsahilitS *t de la ffarantie, Paris 
et Bruxelles^ 1^84, see esp. pp. 129 seq.) Other sup- 
porters are Laurent (vol. 20, No. 639) and Marc 
Sauzet, Revue critique de legislation e* de jurisprudence, 
1883. 

The arguments take two forms ; 

1. Eetaining the theory of all the old writers, and 
of the jurisprudence, that the liability of the employer 
rests on delict or quasi-delict, it is urged that, if an 
accident occurs, there is a presumption that the master 
is in fault, and he is liable in damages unless he proves 
that the accident was due to an unavoidable cause. 
The ordinary rules of evidence are to be inverted to 
meet the ^^ hard case " of the workman, and the onus 
is to be thrown on the defendant. The argument is 
supported by the provisions of the Code, that one is 
responsible for the things which he has under his 
care — sous sa garde, — and by theanalogy of the liability, 
incurred by the owner of an animal which hurts any- 
one^ or of a building which falls and causes loss to a 
third person. ' 
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M. Sainctelette himself presented this contention 
before the Oour de Cassation de BelgUjue^ but did 
not succeed in convincing the court. They held that 
the owner Jof an animal was liable not as owner but tis 
negligent. That this was so in 'the case of the owner 
of thejbuilding was shewn by the fact that he was only 
liable when the^ruin happened from W2iut of repairs, 
or from original defect in its construction. {Journal 
des TribunanXj 1889, p. 441). 

2. The soundness of the old law is challenged upon 
an entirely different ground. Leaving out of sight 
altogether the question of negligence — faute delic-^ 
tuelle — may not the master be held liable for breaoh 
of contract — fauie contractuelle f 

This seems s(ill more adventurous. It is s^erionsly 
maintained that in every contract of employment there 
is an implied term that the employer sliali return the 
workman safe and sound to the bosom of his family. 
If he does not fulfil this implied obligation he is lu 
breach of contract. This view has been adopted in 
Luxembourg by the Gour SupMeure. (S, 1885, 4, 25)* 

That Court has held that under the contract the 
employer guarantees the workman against accidents 
from machinery. II doit repondre de sa machine vh- 
ct'Vis de ses ouvriers. The master must pay for the 
accident anonyme. He can only escape by proving 
that the accident was due either to the fault of the 
workman or to force majeure. And force majeure is 
not cas fortuit. Force majeure must be something 
quite unconnected with the machine or the work^ not 
part of the risque pro/essionnel. E. g. if the work- 
man is swallowed up by an earthquake, or devoured 
by a bear, the employer is not held to hare contracted 
to take such a risk for it is not incident to the work. 
The French Courts, at least the Cour de Cassation, 
and the Courts of Appeal, in spite of many attacks and 
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of a torrentof argumeats from the conimeatators, stood 
firm in 9>pplying the old doctrine that there was no 
liability unless the master was in fault and unless the 
workman proved it. Mons. Bsmein in two admirable 
notes to the cases in S. 1897, 1.17 and S. 1898, 1.65, 
sums up the rules adhered to by the Cour de Cassa- 
tion , thus : 

" Faute da patron, respoyisabilite du patron, 

" Faute deVouvrierj pas de responsahllUe du patron. 

'' Accident anonyme, i. e, — si Pouvrier nepeut prouver 
'* aucune faute dSfinie da patron, — pas de responsabilitS 
'^ da patron,^ ^ 

The furthest point they reached, was in the case 
already cited where they held the employer liable as 
for fault where the workman could point to a definite 
vice de conxtrtcction of a machine as the cause of 
the accident. The argumeat that the responsability 
for the fault of a thiog under a man's charge — sows 
sa garde - applies to a machine used in carrying on a 
work, would be more specious if any support could 
be found for it in the old law. Unfortunately this is 
not the case. 

Attentive reading of the articles of the Code, in the 
light of such writers as Bourjou, (liv. 6, tit. 3, chs. 6 
and 7) and Domat, (liv. 2, tit. 8, ss. 2 and 3) makes 
any such contention very difficult. A ground of obli- 
gation so vastly important could hardly have escaped 
the notice of Pothier. Yet there is nothing in his 
work to lend any countenance to it. Moreover, there 
is absolutely no ground to suppose that the codifiers 
meant to introduce any new law. Mons. Esmein 
argues, and his argument convinces me, that the old 
law never contemplated a man being held liable for a 
pure accident. Liability in the ease of the vicious 
animal or the ruinous building is naturar enough. 
The owner of an animal can restrain it, or if this is 
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impossible, he can kill it. He has no right to allow it 
to cause danger or damage to his neighbour. As to the 
house the owner has himself to blame if it falls from 
want of repairs. Defect of construction is more diffi- 
cult, but even here the owner of a house has gene- 
rally some warning, and some opportunity of preven- 
ting the house tumbling about his own and his neigh- 
bour's ears. At most thej^e are exceptional cases 
founded on ancient practice, and on the Eoman law. 
It is surely a rather violent use of analogy to apply 
the same rule to an employer's liability for a machine, 
carefully bought, and carefully tended, which sud- 
denly bursts from a defect which no vigilance could 
have prevented. In one year in Germany 6,931 
accidents to workmen occurred from causes which 
were inevitable. Is it reasonable to extend to them 
the principle applied by the Code to the rare case of 
the ruinous house ? 

After years of discussion the best [authorities in 
France remained unconvinced that the Code could 
stand the strain to which it was being subjected and 
public opinion was satisfied that it was safer and 
better to proceed by way of legislation. The history 
of the new law and the numerous vicissitudes through 
which it passed in its various stages, are given briefly, 
but clearly, in Sirey, Lois Annotees, 1899, (pp. 761, 
seq.) Of the actual working of the old law in France 
I cannot speiik from experience. Judging from the 
literature it seems to have been bad enough. Expen- 
sive and uncertain, itwasanightmare to the employer, 
without being, by any means, a sure protection to the 
workman. As regards the English system I can speak 
from some years of observation. It always seemed to 
me to combine, in a marvellous degree, the maximum 
of cost with the minimum of gain to anyone except the 
lawyers. Their interest is, of course, important,, but 
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it is hardly the primary interest to consider. Now, in 
England, the employer was not spared. Whether he 
won or lost, he had heavy costs to pay. His recourse 
against the plaintiff when he won was, naturally, 
worthless. As the Scotch proverb says : ^*You cannot 
take the breeks from a Highlander '' and you cannot 
get £2000 of costs from a poor workman. Very often 
an employer, knowing this, compromised a threat- 
ened action, though he believed he had a good legal 
defence. In other cases employers who were insured 
against claims were compelled for the sake of pre- 
serving their recourse against the insurance company 
to dispute claims which they would otherwise have 
admitted to be just. 

On the other hand, the workman had to face a long 
and uncertain litigation and in the very numerous cases 
where there was some fault on his part he was not en- 
titled to recover. Even when he succeeded in break- 
ing down every defence he often found that a large 
part of the damages recovered went into the pocket 
of his lawyer as extrajudicial expenses. In recovering 
a sum of perhaps £300 an expense of from £1,000 to 
£2,000 was often incurred. The employer has to pay 
— let us say — £2,800, the workman perhaps gets £200, 
and £2,100 is swallowed up in lawyers' fees, and other 
expenses. Such a system of remedy in accident- 
cases was, I really think, hardly worth transplanting 
to the American Continent, and that a country like 
the United States, where democracy is said to be 
triumphant, should remain contented with it alto- 
gether baffles my comprehension. 

N^ic English Act, 

I now proceed to consider the new legislation. The 
new Act in England came into operation on Ist July, 
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-1898. It is^ited as the Workmen's Compensation Act, 
1897 (60 and 61 Vict. c. 37.) Though passed on the 
t6th August, 1897, its commencement was postponed 
.unt;il the 1st July following, in order to give time to 
.emjployers to effect insurances, and make such other 
arrangements as might seem necessary. 

1. The act is not universal. It is limited to certain 
trades. It applies to railwaymen, factory hands, 

miners, quarrymen, men employed in ** engineering 
\Work " and, with some limitations, to men employed 

in building operations. '^Factory/' however, is a wide 

,word ; it means any premises where for the purpose 
.of gain a manufacturing process is carried on with 
the assistance of steam, water, or other mechanical 
pQ.wer, and in addition, eighteen specified kinds of 
works, whether mechanical power is used or not. It 
is estimated that the Act applies to between six and 
seven millions of workers. It leaves out sailors, 
agricultural labourers, domestic servants and work- 
ers in many small handicrafts. 

2. The workman can recover if the injury was 
caused by an accident arising out of and in the course 
of the employment. He has not to prove any fault 
of the employer or of the plant. 

But he is barred if it is proved that the injury is 
attributable to his own ^* serious and wilful mis- 
conduct." As to this, it is to be noted (a) that the 
onus of proving the misconduct lies on the 
employer, (b) that it must be misconduct, not merely 
negligence, and (c) that it must be wilful. I suppose 
a man who went on to a roof to repair it when he 
was in a state of intoxication, or a man who struck a 
match in a gunpowder factory, contrary to the rules, 
would be regarded as guilty of such misconduct as is 
here intended. But the more common case of in- 
^•ttention or carelessness even of a gross character 
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would not be sufiBcient. Even so, the^ French law is 
more liberal and the German law goes further than 
any. In France, the workman can recover unless he 
has intentionnellement provoqui Vaccidentj which would 
be the act of a lunatic or a suicide. The Court may 
diminish the damages, but cannot altogether refuse 
to give damages in the case when the accident is due 
to the faute inexcusable of the workman, (art. 20). 
In Germany no question of the workman's fault arises. 
He can always recover the full amount unless he has 
purposely caused the accident, (den Bfetriebsunfall 
vorfc^atzlieh herbeigefiihrt, s. 5, ss. 7). 

3. Contracting out is only allowed by the Work- 
men's Compensation Act subject to very stringent con- 
ditions. 

When there is a scheme of insurance in force, which, 
in the opinion of the Eegistrar of Friendly Societies is 
not less favourable to the workmen than the provisions 
of the Act, the employer may contract with the men 
that the scheme so approved of shall be substituted 
for the Act in their case. This was inserted because 
many companies and large employers had benefit- 
schemes in operation, and large funds invested. It 
makes the Registrar master of the situation, and secures 
to the workman that he cannot be deprived of the 
benefit of the Act unless .he gets something at least 
as good in exchange. 

4. If the employer has insured himself against his 
liability for accident-claims, and he afterwards be- 
comes bankrupt, the workman has a first charge upoo 
the sum payable by the insurers. This is a very 
important protection, as it can hardly be doubted that 
most employers, will now need to provide against 
their new liabilities by insurance. 

The persons entitled to compensation are work- 
men of all grades, including overseers and clerks, or 
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in case of fatal accidents, their dependants. ^^ Depen- 
dants/' is used, however, in a rather restricted seuse. 
It means such members of the workman's familj 
specified in Lord Campbell's Act (Fatal Accidents 
Act, 1846), as were wholly or in part dependant on 
the earnings of the workman at his death. Pecaniary 
loss must be suffered, e. g. a father, whose son has been 
killed, has no claim, unless as a matter of fact, he was 
being supported wholly or partly by his son. 

5. The compensation is in the form of a lump sum 
in case of death, or a weekly payment in case of total 
or partial incapacity for work. The sum payRble in 
fatal cases can never -exceed £300. It will genernlly 
be less, for it cannot exceed the workman's earnings 
for the previous three years. But if the earnings were 
less than £150, that sum can nevertheless be recovereil. 
The dependants of a skilled workman whose wages 
were $20 a week, as they can never get more than 
$1500, will only get a sum equal to about the earnings 
for a year and a half. 

When theaccident causes total or partial incapacity, 
the compensation is a weekly payment not exceeding 
50 per cent, of the workman's average earnings, and in 
no case more than one pound a week. The employer 
may, after six months, redeem the weekly payments 
by a luniip sum fixed by arbitration. I note, in passing* 
that both the French and German laws are more 
liberal in the case of a workman permanently incapa* 
citated for any work. In that very sad, but anfor- 
tunately, not very uncommon case, the French or 
German workman is entitle 1 to an annuity equal to 
two thirds of his fv>rmer earnings. 

6, Procedure. Failing agreement as to the liability to 
compensate, or the amount of compensation, the ques- 
tion is to be settled by arbitration. This means that If a 
committee representing the employer and the men 
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exists, (as is the case in some large works), the com- 
mittee may decide, if the parties both agree to this 
course. Otherwise, they may choose an arbitrator, 
and, failing agreement, the county court judge is to 
be arbitrator. In practice, the county-court judge 
will generally be the arbitrator, because he will have 
to do the work as part of his ordinary duties, whereas 
an arbitrator mutually chosen would have to be 
paid. The procedure is to be simple and summary, 
and there is no appeal on matters of fact. 

Upon matter of law there is an appeal. 

7. The remedies open to a workman before the Ace 
are not taken away. He may still sue the employer 
at common law, but the master's liability is alterna- 
tive and no*^ additional. If the workman choose to 
proceed under the Act, and he recovers compensation, 
he cannot afterwards bring any other claim. In cases 
where the fault is clear and the loss great, it may 
still be an advantage for the workman to proceed at 
common law, for then he can recover danjages to any 
amount which a sympathetic jury may give, instead 
of being limited to £300. 

New French Law. 

I now turn to the French law. 

It is the outcome of twenty years discussion. Some 
statistics collected by the 4th Civil Chamber in Paris 
will give a better idea of the unsatisfactory working 
of the old law, than pages of description. They cal- 
culated that of 349 actions for compensation on account 
of accident between 1878 and 1881, only 152 resulted 
in favour of the plaintiff. Only 51 were decided 
within a year, 159 took between one and two years, 73 
between two and three years, 36 more than three 
yeats. One action dragged over seven years. 
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The first proposal was the bill- of Mons. Martin 
Nadaud, in 1880, to invert the burden of proof. The 
employer was to be liable unless he proved that the 
accident was due to the fault of the victim. ThiSj 
however, never passed, and gradually opinion came 
round in favour of the theory of risque professionnelj 
i. e., that, apart from all considerations of fault, com- 
pensation for injuries should be, as it were, a first 
charge upon the profits of the employment. 

1. The Act as finally passed, applies to all indus- 
trial employments, building, mining and the like, 
and every exploitation in which machinery driven 
by artificial power is used. It does not apply to sal LofRj 
but they are provided for by a separate law of 21 april 
1898. All contracts against the Act are null. 

2. Workmen to whom the Act applies have now no 
claim except under the Act. The Act does not apply 
in full to workmen whose annual earnings exceed 2,400 
francs or $480. In computing the compensation due to 
them the excess above $480 is only reckoned at one- 
fourth of its actual amount : Thus, a workman who geta 
a salary of 4000 francs is for the purposes of the Act 
treated as getting only 2,800 i. e. 2,400 and one fourth 
of 1,600. But as to this it may be agreed that the 
workman's whole salary shall form the basis of cal- 
culation. Such an agreement is not null, as contrary 
to the Act. 

3. The employer is liable for medical expenses, and 
for funeral expenses, but the last only up to 100 francs, 

4. Gratuitous legal aid is given by the State {assis- 
tanee judiciaire) . 

5. In case of fatal accident the compensation is not 
a lump sum as in England. It is a rente viaghre. 

The widow is entitled to 20 per cent, of the annual 
earnings of the husband. If she marries again she 
gets a lump sum of three years' annuity, and it then 
ceases. 
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Children legitimate or illegitimate get a rente up to 
to the age of 16. 

One child gets 15 per cent., two get 25 per cent., 
three get 35 per cent, and for four or more 40 per 
cent, is payable. 

A mother and four children will thus get altogether 
60 per cent, of the father's earnings. And if the mother 
is dead the rente for the children is higher. They then 
get 20 per cent, each, but not more than 60 per cent, 
in all. 

Failing widow and children, ascendants, or descen- 
dants more remote than children, are entitled each of 
them to 10 per cent, of the earnings of the victim, 
but so that not more than 30 per cent, shall be paid 
in all. 

6. The family of a foreign workman have no claim 
to compensation if they were not living in French 
territory at the time of the accident. 

The German law is the same. The English law upon 
this point is more generous, and makes no distinction 
between foreigners and British subjects It is to be 
hoped that the exclusion of foreigners from a claim 
expressly based on grounds of justice and humanity 
will not long continue in force. 

7. A workman totally and permanently incapacit 
ated from work is to get a rente equal to two-thirds of 
his earnings. 

In the^case of partial and permanent incapacity he 
gets an annuity equal to half the reduction in his 
earnings. 

In the case of temporary incapacity he gets half the 
amount of his earnings at the time of the accident. 

I have already spoken as to the effect of fault in 
diminishing his claim. 

8. The workman's claim in the case of permanent 
incapacity, and the claim of his representatives in fata I 
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cases is absolutely assure^ to him. If be c^nuot 
recover it from his employer, or from an iuaurance 
company in which his employer has iasured, the 
annuity will be paid by the state. A special guarantee 
fund is established for this purpose, supported by a 
tax upon employers, and the stat^ through the caisse 
naHonaJeh'dH a recourse against the particular employer 
who has failed to pay the annuities for which he was 
liable. 

Space does not allow me to compare the two laws 
with each other more fully. It is evident that in two 
important points the French law is more favourable 
to the workman. In the first place the French work 
man is absolutely secure of getting his annuity. An 
English workman might be defeated of his compensa- 
tion if the employer were bankrupt and uuinaured, 
No doubt the larger employers at least will generally 
be insured. But this is not compulsory; and the state 
guarantee will give the French workman a security 
which his English brother has not. 

Second, payment by rente, or annuity, is I think much 
better for the workman than payment by a iurtip sum, 
A poor family suddenly receiving a lump sum will be 
exposed to many risks, and it is to be feared that the 
sum recovered in too many cases will be managed In an 
improvident way. In such matters, however^ it is le 
premier pas qui coute. The establishment of the broad 
principle that workmen are to be indemnified for the 
risks arising out of their occupation, even though the 
employer was not to blame, is a step of inflriite im^ 
portance. 

It is generally admitted that the English Act has 
not* diminished litigation so much as was hoped. The 
number of disputed cases so far has been very greats 
That, however, arises merely from defective drauglit 
manship, It ought not to be impossible to indicate: 
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in unambiguous terms to what employments the Act 
should apply. Many of the English cases turn upon 
this point. And the expression '* serious and wilful 
misconduct '' has caused much difficulty. 

If we compare the state of matters in this Province, 
I think it will hardly be disputed that the law is just 
now in a somewhat unsettled and unsatisfactory con- 
dition. The opinions of the judges diflfer considerably 
as to what they will regard as sufficient evidence of 
fault. Some go further even than the Cour de Oassation, 
and do not require the workman to specify and prove 
any precise viee de construction when the accident 
is caused by machinery. It is enough that it was the 
master's machine. If it goes wrong, there must be some 
fault in it. Moreover, there is a conviction, no doubt 
justified by experience, that the Supreme Court takes 
a more rigorous view than the judges of the lower 
Court. Accordingly damages are frequently laid at 
nineteen hundred and ninety nine dollars to prevent 
the possibility of appeal. 

Both as regards the proof of fault and of the 
amount of damages there is the greatest uncertainty. 
This is in itself a grave evil. An impression that the 
large or small amount awarded depends on the pi^r- 
ticular judge before whom the case is heard, is cal- 
culated to discredit the administration of justice. And 
such a tendency is certainly not lessened by knowing 
that careful provision has been made to prevent the 
<3ase ever reaching the highest tribunal in the country. 
:N"ow, unless the united voice of Europe is wrong, the 
workman's claim is founded in justice and equity even 
though fault is not shewn. If so, and if that opinion 
is now general in this country also, it would surely be 
better to amend the law than to torture the Code. * 

The experience of Germany has not been to show 
that the change is a heavy burden upon employers. 
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The sum for which they are liable is limited- in amount, 
whereas judges, aud still more, juries, frequently 
award extravagant sums. 

It seems to me difficult to contend that a change in 
the statutory law by a moderate and well-drawn Act 
would increase in this province the burden resting 
upon the employers. Its main effect would be to give 
legislative sanction to a liability which is already en- 
forced in practice. And there is no doubt it would 
clear up a great deal that is at present uncertain and 
confused. 

There is a great saving in litigation, and the in- 
surance companies enable employers to spread the 
risk in such a way that it is least burdensome. More- 
over, employers, more than any other class, must know 
the dangers which surround the workman, and must 
be anxious to see him protected so far as possible. 
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WOEKMEN'S COMPENSATION ACT, 1897 

[60 and 61 Vict., ch. 37.] 



An Act to amend the Law with respect to Compensa- 
tion to Workmen for accidental lojnries suflfered 
in the course of their Employment. [6th August 
1897.] 

Be it enacted by the Queen's most Excellent Majesty, 
by and with the advice and consent of the Lords Spi- 
ritual and Temporal, and Commons, in this present 
Parliament assembled, and by the authority of the 
same, as follows : — ■ 

I, — (1.) If in any employment to which this Act 
applies, personal injury by accident arising out of and 
in course of the employment is caused to a workman, 
his employei: shall, subject as hereinafter mentioDed, 
be liable to pay compensation in accordance with the 
First Schedule to this Act. 

(2.) Provided that :— 

(a.) The employer shall not be liable under this Act 
in respect of any injury which does not disable the 
workman for a period of at least two weeks from earn- 
ing full wages at the work at which he was employed ; 

(b.) When the injury was caused by the personal 
negligence or wilful act of the employer, or of some 
person for whose act or default the employer is res- 
ponsible, nothing in this Act shall affect any civil 
liability of the employer, but in that case the work- 
man may, at his option, either claim compensation 
under this Act, or take the same proceedings as were 
open to him before the coiuniencement of this Act ; 
but the employer shall not be liable to pay compensa- 
tion for injury to a workman by accident arising out 
of and in the course of the employment both inde- 
pendently of and also under this Act, and shall not 
be liable to any proceedings independently of this 
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Act, except in case of such personal negligence or 
wilful act as aforesaid ; 

(c.) If it is proved that the injury to a workman is 
attributable to the serious and wilful misconduct of 
that \^orkman, any compensation claimed in respect 
of that injury shall be disallowed. 

(3.) If any question arises in any proceedings under 
this Act as to the liability to pay compensation under 
this Act (including any question as to whether the 
employment is one to which this Act applies), or as 
to the amount or duration of compensation under this 
Act, the question, if not settled by agreement, shall, 
subject to the provisions of the First Schedule to this 
Act, be settled by arbitration, in accordance with the 
Second Schedule to this Act. 

(4.) If, within the time hereinafter in this Act 
limited for taking proceedings, an action is brought 
to recover damages independently of this Act for in- 
jury caused by any accident, and it is determined in 
such action that the injury is one for which the em- 
ployer is not liable in such action, but that he would 
have been liable to pay compensation under the pro- 
visions of this Act, the action shall be dismissed ; but 
the court in which the action is tried shall, if the 
plaintifT shall so choose, proceed to assess such com- 
pensation, and shall be at liberty to deduct from such 
compensation all the costs which, in its judgment, 
have been caused by the plaintiff bringing the action 
instead of proceeding under this Act. 

In any proceeding under this subsection when the 
Court assesses the compensation it shall give a cer- 
tificate of the comi>ensation it has awarded and the 
directions it has given as to the deduction for costs, 
and such certificate shall have the force and effect of 
an award under this Act. 

(5.) Nothing in this Act shall affect any proceeding 
for a fine under the enactments relating to mines OT 
factories, or the application of any such fine, but if 
any such fine, or any part thereof, has been applied 
for the benefit of the person injured, the amount so 
applied shall be taken into account in estimating the 
compensation under this Act. 
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2. — (1) Proceedings for the recovery under this Act 
of compensation for an injury shall not be maintain- 
able unless notice of the accident has been given aa 
goon as practicable after the happening thereof and 
before the workman has voluntarily left the employ- 
ment in which he was injured, and ttnleas the claim 
for compensation with respect to such accident has 
been made within six months from the occurrence of 
the accident causing the injury, or, in case of death, 
within six months from the time of death. Provided 
always thnt the wsint of or any defect or iuaceuraey 
in such notice shall not be a bar to the mainteuanee 
of such proceedings, if it is found in the proceedings 
for settling the claim that the employ f^r is not pre- 
judiced in his defence by the want, deft-ct, or inac- 
curacy, or that such want, defect, or itiacciiracy was 
occasioned by mistake or other reasonable cause, 

(2.) Notice in respect of an injury under this Act 
shall give the name and address of the person injured, 
and shall state in ordinary language the cause of the 
injury and the date at which it was sustained, and 
shall be served on the employer, or, if there is more 
than one employer, upon one of such employers. 

(3.) The notice may be served by delivering the 
same to or at the residence or place of business of the 
person on whom it is to be served. 

(4.) The notice may also be served by post by a 
registered letter addressed to the person on whom it 
is to be served at his last known place of residence 
or place of business, and if served by post shall be 
deemed to have been served jit the time when the 
letter containing the same would have been delivered 
in the ordinary course of post, and in proving the ser- 
vice of such notice it shall be sufi&cient to prove that 
the notice was properly addressed and registered, 

(5.) Where the employer is a body of persons cor- 
porate or unincorporate, the notice may al«o be served 
by delivering the same at, or by sending it by post in 
a registered letter addressed to the employer at the 
office, or if there be more than oneoiSce, any one of the 
offices of such body. 
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3. — (1.) If the Eegistrar of Friendly Societies, after 
taking steps to ascertain the views of the employer 
and workmen, certifies that any scheme of compensa- 
tion, benefit, or insurance for the workmen of an 
employer in any employment, whether or not such 
scheme includes othf^r eiuployers and their workmen, 
is on the whole not less favourable to the general body 
of workmen and their dependants than the provisions 
of this Act, the employer may, until the certificate is 
revoked, contract with any of those workmen that the 
provisions of the scheme shall be substituted for the 
provisions of this Act, and thereupon the employer 
shall be liable only in accordance with the scheme, 
but, save as aforesaid, this Act shall apply notwith- 
standing any contract to the contrary made after the 
commencement of this Act. 

(2.) The Registrar may give a certificate to expire 
at the end of a limited period not less than five years. 

(3.) No scheme shall be so certified which contains 
an obligation upon the workmen to join the scheme as 
a condition of their hiring. 

(4.) Ifcomplaintismadeto the Registrar of Friendly 
Societies by or on behalf of the workmen of any em- 
ployer that the provisions of any scheme are no longer 
on the whole so favourable to the general body of 
workmen of such employer and their dependants as 
the provisions of this Act, or that the provisions of 
such scheme are being violated, or that the scheme is 
not being fairly administered, or that satisfactory 
reasons exist for revoking the certificate, the Registrar 
shall examine into the complaint, and, if satisfied that 
good cause exists for such complaint, shall, unless the 
cause of complaint is removed, revoke the certificate. 

(5.) When a certificate is revoked or expires any 
moneys or Taecuri ties held for the purposeof the scheme 
shall be distributed as may be arranged by the em- 
ployer and workmen, or as may be tietermined by the 
Registrar of Friendly Societies in the event of a 
difference of opinion. 

(6.) Whenever a scheme has been certified as afore- 
said, it shall be the duty of the employer to answer 
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all saeh iuquiries and to furuish all such accounts in 
regard to the scheme as mny be made or reqiiiretl by 
the Registrar of Friendly Societies. 

(7.) The Chief Registrar of Friendly Societies shall 
include in his annual report the particulars of the 
proceedings of the Registrar under this Act. 

4. — Where, in an employment to which this Act 
applies, the undertakers as hereinafter define<J con- 
tract with any person for the execution by or under 
such ct>ntractor of any work, and the undertakers 
would, if such work were executed by workmen im- 
mediately employed by them, be liable to pay com- 
pensation under this Act to those workmen in respect 
of any accident arising out of and in the course of 
their employment, the undertakers shall be liable to 
pay to any workmen employed in the execution of the 
work any compensation which is payable to the work- 
man (whether under this Act or in respect of per- 
sonal negligence or wilful act independently of this 
Act) by such contractor, or would be so payable if 
such contractor were an employer to whom this Act 
applies. 

Provided that the undertakers shall be entitled to 
be indemnifie<l by any other person who would have 
been liable independently of th s section. 

This section shall not apply to any contract with 
any person for the execution by or under such con- 
tractor of any work which is merely ancillary or inci 
dental to, and is no part of, or process in, the tra<l.e 
or business carried on by such undertakers respect- 
ively. 

5. — (1.) Where an employer becomes liable un<ler 
this Act to pay compensation in respect of any acci- 
dent, and is entitled to any sum from in>urers'in res- 
pect of the amount due to a workman under such 
liability, then in the event of the employer becoming 
bankrupt, or making a conip«»sition or arrangement 
with his creditors, or if the employer is a company of 
the company having commenced to be wound up, such 
workman shall iiave a first charge upon the sum afore 
said for the amount .'-o due, and the judge of the 
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county court, may direct the insurers to pay such sum 
into the Post Office Savings Bank in the name of the 
registrar of such court, and order the same to be in- 
vested or applied in accordance with the provisions 
of the First Schedule hereto with reference to the fn- 
vestment in the Post Office Savings Bank of any sum 
allotted as compensation, and those provisions shall 
apply accordingly. 

(2.) In the application of this section to Scotland, 
the words *' have a first charge upon "shall mean '^ be 
preferentially entitled to.'' 

6. — Where the injury for which compensation is 
payable under this Act was caused under circums- 
tances creating a legal liability in some person other 
than the employer to pay damages in respect thereof, 
the workman may, at his option, proceed, either at 
law against that person to recover damages, or against 
his employer for compensation under this Act, but 
not against both, and if compensation be paid under 
this Act, the employer shall be entitled to be indem- 
nified by the said other persoij. 

7«— (I.) This Act shall apply only to employment 
by the untlertakers as hereinafter defined, on or in or 
about a railway, factory, mine, quarry, or engineering 
work, and to employment by the undertakers as here- 
inafter defined on or in or abi)Ut any building which ex- 
ceeds thirty fe^^t in height, an<l is either being con- 
structed or repaired by means of a scafTolding, or 
being demolished, or on which machinery driven by 
steam, water, or other mechanical power, is being 
used for the purpose of the construction, repair, or 
demolition thereof. 

(2.) In this act— 

*' Railway " means the railway of any railway com- 
pany to which the Regulation of Railways Act, 1873, 
applies, and includes a light railway made under the 
Light Railways Act, 1896 ;and^' railway '' and ** rail- 
way company '' have the same meaning as in th^ SJiid 
Acts of 18 3 and 189G : . 

*' Factory '' has the same meaning as in the Factory 
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and Workshop Acts, 1878 to 1891 andalso includes 
any dock, wharf, quay, warehouse, machinery, or 
plant, to which any provision of the Factory Acts is 
applied by the Factory and Workshop Act, 1895, and 
every laundry worked by steam, water, or other mech- 
anical power : 

*' Mine " means a mine to which the Coal Mines 
Eegulation Act, 1887, or the Metalliferous Mines Re* 
gulation Act, 1872, applies < 

*' Quarry *' means a quarry under the Quarries Act, 
1894 : 

^'Engineering work '' means any work of construc- 
tion or alteration or repair of a railroad, harbour, dock, 
canal, or sewer, and includes any other work for the 
construction, alteration, or repair of which machinery 
driven by steam, water, or other mechanical power is 
used : 

'^ Undertakers '' in the case of a railway means the 
railway company ; in the case of a factory, quarry, or 
laundry means the occupier thereof within the mean- 
ing of the Factory and Workshop Acts, 1878 to 1895 ; 
in the case of a mine means the owner thereof within 
the meaning of the Coal Mines Regulation Act, 1887, 
or the Metalliferous Mines Regulation Act, 1872, as 
the case may be, and in the case of an engineering 
work means the person undertaking the construction, 
alteration, or repair ; and in the case of a building 
means the persons undertaking the construction, re- 
pair, or demolition : 

** Employer " includes any body of persons corpo- 
rate or unmcorporate and the legal personal repre- 
sentative of a deceased employer : 

'* Workman '' includes every person who is engaged 
in an employment to which this Act applies, whether 
by way of manual labour or otherwise, and whether 
his agreement is one of service or apprenticeship or 
otherwise, and is expressed or implied, is oral or in 
writing. Any reference to a workman who has been 
injured shall, where the workman is dead, include a 
reference to his legal personal representative or to his 
, dependants, or other person to whom compensation is 
payable : 

'' Dependants '' means — 
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(a.) in England and Ireland, such members of the 
workman's family specified in the Fatal Accidents 
Act, 1846, as were wholly or in part dependant upon 
the earnings of the workman at the time of his death ; 
and 

(b.) in Scotland, such of the persons entitled accord- 
ing to the law of Scotland to sue the employer for 
damages or solatium in jrespect of the death of the 
workman, as were wholly or in part dependant upon 
the earnings of the workman at the time of his death. 

(3.) A workman employed in a factory which is a 
shipbuilding yard shall not be excluded from this Act 
by reason only that the accident arose outside the 
yard in the course of his work upon a vessel in any 
dock, river, or tidal water near the yard. 

8. — (1.) This Act shall not apply to persons in the 
naval or military service of the Crown, but otherwise 
shall apply to any employment by or under the Crown 
to which this Act would apply if the employer weie 
a private person. 

(2.) The Treasury may, by warrant laid* before Par- 
liament, modify for the purposes of this Act their 
warrant made under section one of the Superannuation 
Act, 1887, and notwithstanding anything in that Act, 
or any such warrant, may frame a scheme with a view 
to its being certified by the Eegistrar of Friendly So- 
cieties under this Act. 

9, — Any contract existing at the commencement of 
this Act, whereby a workman relinquishes any right 
to compensation from the employer for personal injury 
arising out of and in the course of his employment, 
shall not, for the purposes of this Act, be deemed to 
continue after the time at which the workman's con- 
tract of service would determine if notice of the deter- 
mination thereof were given at the commencement of 
this Act. 

10. — (1.) This Act shall come into operation on the 
irst day of July, one thousand eight hundred and 
ninety-eight. 

(2.) This Act may be cited as the Workmen's Com- 
pensation Act, 1897. 
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SCHEDULES. 



FIEST SCHEDULE. 



ScALi: AND Conditions of Compensation. 

Scale 

(1.) The amount of compensation under this Act 
shall be — 

(a) where death results from the injury — 

(i.) if the workman leaves any dependants wholly 
dependant upon his earnings at the time of his death, 
a sum equal to his earnings in the employment of the 
same employer during the three years next preceding 
the injury, or the isuui of one hundred and fifty pounds, 
whichever of those sums is the larger, but not exceed- 
ing in any cabc three hundred pounds, provided that 
the amount of any weekly payments made under this 
Act shall be deducted from such sum, and if the 
period of the workman's employment by the said 
employer has been less than the said three years then 
the amount of his earnings during the said three years 
shall be deemed to be 156 times his average weekly 
earnings during the period of his actual employment 
under the said employer ; 

(ii.) if the workman does not leave any such depend- 
ants, but leaves any dependants in part dependant 
upon his earnings at the time of his death, such sum, 
not exceeding in any case the amount payable under 
the foregoing provisions, as may be agreed upon, 
or, in default of agreement, my be determined, on 
arbitration under this Act, to be reasonable and 
proportionate to the injury to the said dependants 5 
and 

(iii.) if he leaves no dependants, the reasonable ex- 
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penses of his medical attendance and barial, not 
exceeding ten pounds. 

(b.) where total or partial incapacity for work results 
from the injury, a weekly payment during the inca- 
pacity after the second week not exceeding fifty per 
cent, of his average weekly earnings during the pre-* 
vious twelve months, if he has been so long 
employed, but if not, then for any less period during 
which he has been in the employment of the same 
employers, such weekly payment not to exceed one 
pound. 

(2.) In fixing the amount of the weekly payment 
regard shall be had to the difference between the 
amount of the average weekly earnings of the work- 
man before the accident, and the average amount 
which he is able to earn after the accident, and to 
any payment not being wages he may receive from 
the employer in respect of his injury during the period 
of his incapacity. 

(3.) Where a workman has given notice of an acci- 
dent, he shall, if so required by the employer, submit 
himself for examination by a duly qualified medical 
practitioner provided and paid by the employer, and 
if he refuses to submit himself to such examination, 
or in any way obstructs the same, his right to com- 
pensation, and any proceeding under this 'Act in 
relation to compensation, shall be suspended until such 
examination takes place. 

(4.) The payment shall, in case of death, be made 
to the legal personal representative of the workman, 
or, if he has no legal personal representative, to or 
for the benefit of his dependants, or, if he leaves no 
dependants, to the person to whom the expenses are 
due ; and if made to the legal personal representative 
shall be paid by him to or for the benefit of the de- 
pendants or other person entitled thereto under this 
Act. 

(5.) Any question as to who is a dependant, or as 
to the amount payable to each dependant, shall, in 
default of agreement, be settled by arbitration under 
this Act. 
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(6.) The sum allotted as compensation to a depen- 
dant may be invested or otherwise applied for the 
benefit of the person entitled thereto, as agreed, or as 
ordered by the committee or other arbitrator. 

(7.) Any sum which is agreed or is ordered by the 
committee or arbitrator to be invested may be invested 
in whole or in part in the Post Office Savings Bank by 
the registrar of the county court in his name as regis- 
trar. 

(8.) Any sum to be so invested may be invested in 
the purchase of an annuity from the !N"ational Debt 
Commissioners through the Post Office Savings Bank, 
or be accepted by the Postmaster-General as a deposit 
in the name of the Eegistrar as such, and the provi- 
sions of any statuteor regulations respecting thelimits 
of deposits in savings bank and the declaration to be 
made by a depositor, shall not apply to such sums. 

(9.) No part of any money invested in the name of 
the registrar of any county court in the Post Office 
Savings Bank under this Act shall be paid out, except 
upon authority addressed to the Postmaster-General 
by the Treasury or by the judge of the county court. 

(10.) Any person deriving any benefit from any 
moneys invested in a post office savings bank under 
the provisions of this Act may, nevertheless, open an 
account in a post office savings bank or in any other 
savings bank in his own name without being liable to 
any penalties imposed by any statute or regulations 
in respect of the opening of accounts in two savings 
banks, or of two accounts in the same savings bank. 

(11.) Any workman receiving weekly payments under 
this Act shall, if so required by the employer, or by 
any person by whom the employer is entitled under 
this Act to be indemnified, from time to time submit 
himself for examination by a duly qualified medical 
practioner provided and paid by the employer, or 
such other person ; but if the workman objects to an 
examination by that medical practioner, or is dissa- 
tisfied by the certificate of such practioner upon his 
condition when communicated to him, he may submit 
himself for examination to one of the medical prac- 
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tioners appointed for the purposes of this Act, as 
mentioned in the Second Schedule to this Act, and the 
certificate of that medical practitioner as to the condi- 
tion of the workman at the time of the examination 
shall be given to the employer and workman, and 
shall be conclusive evidence of that condition. If €he 
workman refuses to submit himself to such examina- 
tion, or in any way obstructs the same, his right to 
such weekly payments shall be suspended until such 
examination has taken place. 

(12.) Any weekly payment may be reviewed at the 
request either of the employer or of the workman, and 
on such review may be ended, diminished or increa- 
sed, subject to the maximum above provided, and the 
amount of payment shall, in default of agreement, be 
settled by arbitration under this Act. 

(13.) Where any weekly payment has been conti- 
nued for not less than six months, the liability there- 
for may, on the application by or on behalf of the 
employer, be redeemed by the payment of a lump sum, 
to be settled, in default of agreement, by arbitration 
under this Act, and such lump sum may be ordered 
by the committee or arbitrator to be invested or 
otherwise applied as above mentioned. 

(14.) A weekly payment, a sum paid by way of 
redemption thereof, shall not be capable of being as- 
signed, charged, or attached , and shall not pass to any 
other person by operation of law, nor shall any claim 
be set off against the same. 

(15.) Where a scheme certified under this Act pro- 
vides for payment of compensation by a friendly 
society, the provisions of the proviso- to the first sub- 
section of section eight, section sixteen, and section 
forty-one ot the Friendly Societies Act, 1896, shall not 
apply to such society in respect of such scheme. 

(16.) In the application of this schedule to Scotland 
the expression '^ registrar of the county court " means 
"sheriff clerk of the county," and '^ judge of the 
-county court '' means " sheriff." 

(17.) In the application of this Act to Ireland the 
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provisions of the Co uaty Officers and Coarts (Ireland) 
Act, 1877, with respect to money deposited in the 
Post Office Savings Bank nnder that Act shall apply 
to money invested in the Post Office Savings Bank 
under this Act. 



SECOND SCHEDULE. 



Abbitration. 



The following provisions shall apply for settling 
any matter which under this Act is to be settled by 
arbitation : — 

(1.) If any committee, representative of an em- 
ployer and his workmen exists with power to settle 
m'atters under this Act in the case of the employer 
and workmen, the matter shall, unless either party 
objects, by notice in writing sent to the other party 
before the committee meet to consider the matter, be 
settled by the arbitaation of such committee, or be 
referred by them in their discretion to arbitration as 
hereinafter provided. 

(2.) If either party so objects, or there is no such 
committee, or the committee so refers the matter or 
fails to settle the matter within three months from the 
date of the claim, the matter shall be settled by a 
single arbitrator agreed on by the parties, or in the 
absence of agreement by the county court judge, ac- 
cording to the procedure prescribed by rules of court, 
or if in England the Lord Chancellor so authorises, 
according to the like procedure, by a single arbitrator 
appointed by such county court judge. 

(3.) Any arbitrator appointed by the county court 
judge shall, for the purposes of this Act, have all the 
powers of a county court judge, and shall be paid out 
of moneys to be provided by Parliament in accoi dance 
with regulations to be mar^e by the Treasury. 

(4.) The Arbitration Act, 18S9, shall not apply to 
any arbitration under this Act ; but an arbitrator 
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may, if he thinks fit, submit aoy question of law for 
the decision of the county court judge, and the deci- 
sion of the judge on any question of law, either on 
such submission, or in any case where he himself set- 
tles the matter under this Act, shall be final, unless 
within the time and in accordance with the conditions 
prescribed by rules of the Supreme Court either party 
appeals to the Court of Appeal ; and the county court 
judge, or the arbitrator appointed by him, shall, for 
the purpose of an arbitration under this Act, have the 
the same powers of procuring the attendance of wit- 
nesses and the production of documents as if the claim 
for compensation had been made by plaint in the 
county court. 

(5.) Eules of court may make provision for the ap- 
pearance in any arbitration under this Act of any 
party by some other person. 

(6.) The costs of and incident to the arbitration and 
•proceedings connected therewith shall be in the dis- 
<;retion of the arbitrator. The costs, whether before 
an arbitrator or in the county court, shall not exceed 
the limit prescribed by rules of court, and shall be 
taxed in manner prescribed by those rules. . 

(7) In the case of the death or refusal or inability 
to act of an arbitrator, a Judge of the High Court at 
Chambers may, on the application of any party, ap- 
point a new arbitrator. 

(8.) Where the amount of compensation under this 
Act shall have been ascertained, or any weekly pay- 
ment varied, or any other matter decided, under this 
Act, either by a committee or by an arbitrator or, by 
vagreement, a memorandum thereof shall be sent, in 
manner prescribed by rules of court, by the said com- 
mittee or arbitrator, or by any party interested, to the 
registrar of the county court for the district in which 
any person entitled to such compensation resides, who 
shall, subject to such rules, on being satisfied as to its 
genuineness, record such memorandum in a special 
register without fee, and thereupon the said memor- 
andum shall for all purposes be enforceable as a county 
court judgment. Pr(»vided that the county court judge 
may at any time rectify such register. 
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(9.) Where any matter under this Act is to be done 
in a county court, or by to or before the judge or 
registrar of a county court, then, unless the contrary 
intention appear, the same shall, subject to rules of 
court, be done in, or by to or before the jndge or re- 
gistrar of, the county court of the district in which 
all the parties concerned reside, or if they reside in 
different districts the district in which the accident 
out of which the said matter arose occurred, without 
prejudice to any transfer in manner provided by rules 
of court. 

(10.) The duty of a county court judge under this 
Act, or of an arbitrator appointed by him, shall, sub 
ject to rules of court, be part of the duties of the 
county court, and the officers of the court shall act ac- 
cordingly, and rules of court may be made both for 
any purpose for which this Act authorizes rules of 
court to be made, and also generally for carrying into 
effect this A(^t so far as it affects the county court, or 
an arbitrator appointed by the judge of the county 
court, and proceedings in the county court or before 
any such arbitrator, and such rules may, in England, 
be made by the five judges of the county courts ap- 
pointed for the making of rules under section one 
hundred and sixty-four of the County Courts Act, 
1888, and when allowed by the hor\ Chancellor, as 
provided by that section, shall have full effect without 
any further consent. 

(11.) No court fee shall be payable by any party in 
respect of any proceeding under this Act in the county 
court prior to the award. 

(12.) Any sum awarded as compensation shall be 
paid on the receipt of the person to whom it is 
payable under any agreement or award, and his soli- 
citor or agent shall not be entitled to recover from 
him, or to claim a lien on, or deduct any amount for 
costs from, the said sum awarded, except such sum as 
may be awarded by the arbitrator or county court 
judge, on an application made by either party to de- 
termine the amount of costs to be paid to the said 
solicitor or agent, such sum to be awarded subject to 
taxation and to the scale of costs prescribed by rules 
of court. 
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(l.S.) The Secretary of State may appoint legally 
qualified medical practitioners for the purpose of this 
Act, and any committee, arbitrator, or judge may, 
subject to regulations made by the Secretary of State 
and the Treasury, appoint any such practitioner to 
report on any matter which seems material to any 
question arising in the arbitration 5 and the expense 
of any such medical practitioner shall, subject to 
Treasury regulations, be paid out of moneys to be 
provided by Parliament. 

(14.) In the application of this schedule to Scot- 
land— 

(a.) ^'Sheriff" shall be substituted for ^^ county 
court judge," ''sheriff court*' for " county court,'' 
*' action " for *' plaint," '' sheriff clerk " for '' re- 
gistrar of the county court," and " act of sedernut " 
for '' rules of court 5 " 
(&.) Any award or agreement as to compensation 
under this Act may be competently recorded for 
execution in the books of council and session or 
sheriff court books, and shall be enforceable in like 
manner as a recorded decree arbitral ; 
(c.) Any application to the sheriff as arbitrator shall 
be heiird, tried, and determined summarily in the 
manner provided by the fifty-second section of the 
Sheriff Courts (Scotland) Act, 1876, save only that 
parties may be represented by any person authorised 
in writing to appear for them, and subject to the 
declaration that it shall be competent to either party 
within the time' and in accordance with the condi- 
tions prescribed by act of sederunt to require the 
sheriff to state a case on any question of law deter- 
mined by him, and his decision thereon in such case 
may be submitttnl to either division of the Court of 
Session, who m;iy hear and deternn'ne the same 
finally, and remit to the sheriff with instruction as 
to the judgment to be pronounced. 

(15) Paragraphs four and seven of this schedule 
shall not apply to Scotland. 

(16.) In the application of this schedule to Ireland 
the expression '* county court judge," shall include 
the recorder of any city or town. 
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concernant les responsabilit^s des accidents dont 

les ouvriers sont victim es dans leur travail 

du 9 avril 1898. 



Ti^re J. — Indemxttes en cas d' accidents 

!• Les accidents surveaus par le fait du travail, oa 
k Poccasion dn travail, aux ouvriers et employes 
oecup^s dans I'industrie du b^timent, les usines, 
manufactures, chantiers, les entreprises de transport* 
par terre et par eau, de chargement et de d^charge- 
ment, les magasins publics, mines, miaiferes, carri^srea 
et, en outre, dans toute exploitation ou partie d 'ex- 
ploitation dans laquelle sont fabriqu^es ou mises en 
oeuvre des matiferes explosives, ou dans laquelle il est 
fait usage d'une machine mue par une torce autre que 
celle de Phomme ou des animaux, donnent droit, au 
profit de la victime ou de ses repr^sentants, h uoe 
indemnity k la charge du chef d'entreprise, k la con- 
dition que Pinterruption de travail ait.dur^ plus de 
quatre jours. 

Les ouvriers qui travaillent seuls d'ordinaire ne 
pourront 6tre assujettis k la pr^sente loi par le fait de 
la collaboration accidentelle d'un ou de plusieura tie 
leurs camarades. 

2. Les ouvriers et employes d6sigu6s k Particle 
pr^c^dent ne peuvent se pr^valoir, k raison des actii- 
dents dont ils sont victimes dans leur travail, d'aa- 
cunes dispositions autres que celles de la pr6sente lof. 

Ceux dont le salaire annuel d6passe deux mille 
quatre cents francs (2.400 fr.) ne b6n6ficient de ces 
dispositions que jusqu'^ concurrence de cette soiinne- 
Pour le surplus, il n'en droit qu'au quart des rentes ou 
indemnit6s stipules a Particle 3, k moins de conven- 
tions contraires quant au chififre de la quotit^. 
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Hm Dans les cas pr6vu8 k Particle 1, Pouvrier ou 
Pemploy6 a droit : 
Pour Pincapacit6 absolae et permaneHte, ^ une 
rente ^gale aux deux tiers de son salaire 
annuel ; 
Pour Pincapacit6 partielle et permanente, k une 
rente ^gale h la rnoiti^ de la reduction que 
Paccident aura fait subir au salaire ; 
Pour Pincapacit6 temporaire, k une indemnit6 
journalifere ^gale a la moiti^ du salaire touchy 
au moment de . Paccident, si Pincapacit6 de 
travail a dur6 plus de quatre jours et h partir 
du cinquifeme jour. 
Lorsque Paccident est suivi de raorc, une pension 
est servie aux personnes ci-apr^s d^sign^es, k partir 
du d^c^s, dans les conditions suivantes : 

(a.) One rente viagfere ^gale a 20 p. 100 du salaire 
annuel de la victime i our le conjoint survivant non 
divorce ou s^par6 de corps, k la condition que le ma- 
nage ait 6t6 contracts ant^rieurement k Paccident. 
En cas de nouveau mariage, le conjoint cesse d 'avoir 
droit li* la rente mentionn^ecidessus ; il lui sera.allou^ 
dans ce cas, le triple decette rente ^titre d'indemnitd 
totale. 

(&.) Pour les eafants, legitimes ou naturels, recon- 
uus avant Paccident, orphelins de p^re on de mfere, 
flrg^s ae moins de seize ans, une rente calcul6e sur le 
salaire annuel de la victime k raison de 15 p. 100 de 
ce salaire s'il n'y a qu'un enfant, de 25 p. 100 s'il y en 
a deux, de 35 p. 100 s'il y en a trois, et 40 p. 100 s'il 
y en quatre ou un plus grand nombre. 

Pour les enfants, orphelins de pfere et de nifere, la 
rente est port^e pour ehacun d'eux a 20 p. 100 du 
salaire. 

L'ensemble de ces rentes ne pent, dans le premier 
cas, d^passer 40 p. 100 du salaire ni 60 p. 100 dans le 
second. 

(c.) Si la victime n'a ni conjoint n^ enfant dans les 
termes des paragrapbes a et &, chaQun des ascendants 
et descendants qui 6tait i\ sa charge recevra une rente 
viagfere pour les ascendants et payable jusqu'^ seize 
ans pour les descendants. Cette rente sera ^gale k 10 
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p. 100 du salaire anouel de la victime, sans que le 
montant total des rentes ainsi allonges puisse d^pas- 
ser 30 p. 100. 

Ghacune des rentes pr^vues par le paragraphe c est, 
le cas ^chi^ant, r^duite proportionnellement. 

Les rentes constitutes en vertu de la pr^sente loi 
sont payables par trimestre ; elles sont incessibles et 
insaisicsables. 

Les ouvriers strangers, Victimes d'accidents qui 
cesseront de r^sider snr le territolre frangais rece- 
vront, pour toute indemnity, un capital ^gal k trois 
fois la rente qui lenr avait ^t6 allonge. 

Les reprfeentants d'un ouvrier Stranger ne rece- 
vront aucune indemnity si, an moment de I'accident, 
ils ne r^sidaient pas sur le territoire fran5ais. 

4. Le chef d'eutreprise supporte en outre les frais 
m^dieaux et pharmaceutiques et les frais fun6raires. 
Ces derniers sont ^valu^s ^ la somme de cent francs 
(100 fr.) au maximum. 

Quant aux frais ra^dicaux et pharmaceutiques, si la 
victime a fait choix elle-m^me de son m6decin, lechef 
d'entreprise ne pent etre tenn que jusqu'^ concur- 
rence de la somme fixee par le jugede paix du canton, 
conform^ment aux tar ifs adopt^s dans chaque d6parte- 
ment pour Passistance m^dieale gratuite. 

5. Les chefs d'entreprise peuvent se d^charger pen- 
dant les trente, soixante ou quntre vingt dix premiers 
jours h partir de l!accident, de I'obligation de payer 
aux victimes les frais de maladie et rindemnit6 tem- 
poraire, ou une partie seulement de cette indemnity, 
comme il est sp^cifi^ ci-apr^s, sMls justifient : 

lo. Qu'ils ont affili^ leurs ouvriers ^ des soci6t6s de 
secours uiutuels et pris ^leur charge une quote- 
part de la coti^ation qui aura ^t6 d^termin^e 
d'un commun accord, et en se conformant aux 
status type approuv^s par le ministre compe- 
tent, mais qui ne devra pas etre inf^rieure au 
tiers de cette cotisation ; 

2o. Que ces soci^t^s assurent ^ leurs membres, en 
cas de blessures, pendant trente, soixante ou 
quatrevingt dix jours, les soins m^dicaux et 
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pharmaceutiques et une indemnity journalifere. 

Si Pindemnit6 jourualifere servie par la 80ci6t6 est 

inf^rieure h la moiti6 du salaire quotidien de la vio- 

time, le chef d'entreprise est tenu de lui verser la 

difference. 

6. Les exploitants des mines, miniferes et carri^res, 
peuvent se d^ch'arger des frais et indemnit6s men- 
tionn^s k I'article pr6c6deM moyennant une subven- 
tion annuelle vers6e aux caisses ou soci^t^s de secours 
constitutes dans ces entreprises en vertu de la loi du 
29juin 1894. 

Le montant et les conditions de cette subvention 
devront 6tre accept6s par la soci6t$ et approuv^s par 
le ministre des travaux publics. 

Ces deux dispositions seront applieables k tons 
autres chefs d'industrie qui auront cr66 en faveur de 
leurs ouvriers des caisses particuliferes de secours en 
confo^init6 du titre III de la loi du 29 juin 1894. 
L'approbation pr^vue ci-dessus sera, en ce qui les 
concerne, donn^e par le ministre du commerce et de 
I'industrie. 

7. Ind^pendamment de Paction resultant de la pr6- 
sente loi, lavictimeou ses repr^sentants conservent, 
oontre les auteurs de Paccident autres que le patron 
ou ses ouvriers et pr6pos6s, le droit de r^clamer la 
reparation du prejudice caus6, conformement aux 
rfegles du droit cominun. 

L'indemnite qui leur sera allonge exon^rera k due 
concurrence le chef d'entreprise des oblig>).tions mises 
k sa charge. 

Cette action contre les tiers responsables ponrra 
m6me 6tre exerc^e par le chef d'entreprise, k ses 
risques et perils, an lieu et place de la victime ou de 
ses ayants droit, si ceux-ci negligent d'en faire usage. 

Hm Le salaire qui servira de base k la fixation de 
Pindemnite allou6e k Pouvrier &g6 de moins de seize 
ans ou a Papprenti victime d'un accident ne sera pas 
inf6rieur au salaire le plus bas des ouvriers validesde 
la mfeme categoric occupes daus I'entreprise. 

Toutefois, dans le cas d'incapacite temporaire, Pin- 
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demnit^ de I'ouvrier §bg6 de moins de seize ans ne 
pourra pas d^passer le montant deson salaire. 

SI. Lors du rfeglement d^finitif de la rente viagfere, 
apr^s le d^lai de revisiou pr^vu k Particle 19, la vic- 
time peat demander que le qiiari au plus du capital 
n^cessaire & P^tablissement de cette reote, calcul6 
d'aprfes les tarifs dresses pourles victimes d'accidents 
par la caisse des retraites pour la vieillesse, lui soit 
attribu^ en espfeces. 

Bile peut aussi demander que ce capital, ou ce capi- 
tal rMuit du quart au plus comme il vient d'etre dit, 
serve ^ constituer sur sa tfete une rente viag^re rever- 
sible, pour moiti^ au plus, sur la tfite de son conjoint. 
Dans ce cas, la rente viagfere sera diminu^e de fa^on 
qu'il ne r6sulte de la reversibility aucune augmenta- 
tion de charge pour le chef d'entreprise. 

Le tribunal, en chambre du conseil, statuera sur ces 
demandes. . 

10« Le salaire servant de base^ la fixation des ren- 
tes s'entend, pour I'ouvrier occup6 dans Pentreprise 
pendant les douze mois ^coul^s avant Paccident, dela 
remuneration effective qui lui a ete allouee pendant 
ce temps, soit en argent, soit en nature. 

Pourles ouvriers occupes pendant moins de douze 
mois avant Paccident, il doit s'entendre de la remu- 
neration effective qu'ils out re5u depuis leur entree 
dans Pentreprise, ' augmente de la remuneration 
moyenne qu'on re§ue, pendant la periode n^cessaire 
pour completer les douze mois, les ouvriers de la mdme 
categoric. 

Si le travail n'est pas continu, le salaire annuel est 
calcuie tant d'apr^s la remuneration re§ae pendant la 
periode d'activite que d'aprfes le gain de Pouvrier 
l)endant le reste de Pannee. 



Ti7reJJ.— Declaration des accidents et enquete. 

11* Tout accident ayant occasionne une incapacite 
de travail doit etre declare, dans les quarante-huit 
heures, par le chef d'entreprise ou ses preposes, au 
maire dela commune qui en dresse procfes- verbal. 
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Cette declaration doit contenir les noms et adresses 
des t6moias de Paccident. II y est joint un certificat 
de m^decin indiquant Petat de la victime, les saites 
probables de Paccident et P^poque k laquelle il sera 
possible d'en connattre le rfeultat dMnitif. 

La uj6me declaration pourra 6tre faite par la vic- 
time ou ses repr^sentants. 

E6cipisse de la declaration et du certificat du m^- 
decin est remis par le maire au declarant. 

Avis de Paccident est donn^ immediatement par le 
maire i\ Pinspecteur divisionnaire ou departemental 
du travail ou aPingenieur ordinaire des mines charge 
de la surveillance de Pentreprise. 

L'article 15 de la loi du 2 novembre 1892 et Particle 
11 de la loi du 12 juin 1893 cessent d'etre applicables 
dans les cas vises par la presente loi. 

12. Lorsque, d'aprfes le certificat medical, la bles 
sure parait devoir entrainer la mortou une incapacite 
permanente absolue ou partielle de travail, le maire 
transmet immediatement copie de la declaration et 
le certificat medical au juge de paix du canton ou 
Paccident s'est produit. 

Dans les vingt quatre heures de li reception de cet 
avis, le juge de paix procfede k une enquete k Peflfet 
de rechei cher : 

1° La Cause, la nature et les circonstances de Pac- 
cident ; 

2^ Les personnes victimes et le lieu oil elles se 
trouvent; 

3° La nature des lesions ; 

4® Les ayants droit pouvant, le cas echeant, pre- 
tendre Pi une indemnite ; 

5° Le salaire quotidien et le salaire annuel des 
victimes. 

13^ L'enquete a lieu contradictoirement dans les 
formes prescrites par les articles 35, 36, 37, 38 et 39 du 
code (le procedure civile, en presence des par ties int6- 
ressees ou celles-ci convoquees d'urgence par lettre 
recommandee. 

Le juge de paix doit se transporter aupr^s de la 
victime de Paccident qui se trouve dans Pimpossi- 
bilite d'assister k Penqudte. 
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Lorsque le certificat medical ne lui parattra pas 
suffisant, le jage de paix pourra designer un m^decin 
pour examiner le bless6. 

II peat aussi commettre un expert pour I'assister 
dans Penqufete. 

II n'y a pas lieu, toutefois, k nomination d'expert 
dans les entreprises administiativement surveill^es, 
ni dans celles de I'Etat plac^es sous le contr61e d'un 
service distinct du service de gestion, ni dans les 6ta- 
blissements nationaux ot. s'effectuent des travaux que 
la s^curit6 publique oblige a tenir secrets. Dans ces 
divers cas, les fonctionnaires charges de la surveillance 
on du contrdle de ces 6tablissements ou entreprises 
et, en ce qui concern© les exploitations miniferes, les 
d616gu6s It la 86curit6 des ouvriers mineurs, trans- 
mettent au juge de paix, pour fetre joint au procfes- 
verbal d'enqufete, un exemplaire de leur rapport. 

Sauf les cas d'impossibilite mat^rielle dftment cons- 
tates dans le proems -verbal, Penqufete doit 6tre close 
dans le plus bref d61ai et, au plus tard, dans les dix 
jours k partir de Paccident. Le juge de paix avertit, 
par lettre recommand^e, les parties de la cl6ture de 
Penqufete et du d6p6t de la minute au greffe, oil elles 
pourront, pendant un d^lai de cinq jours, en prendre 
connais^ance et s'en faire d61ivrer. une exp6dition, 
affranchie du timbre et de Penregistrement. A Pex- 
piration de ce d^lai de cinq jours, le dossier de Pen- 
qu6te est transmis au president du tribunal civil de 
1 'arrondissement. 

14. Sont punis d'une amende de un h quinzefrancs 
(1 k 15 fr.) les chefs d'industrie ou leurs pr^pos^s qui 
ont contrevenu aux dispositions de Particle 11. 

En cas de r^cidive dans Pann^e, Pamendepeut 6tre 
61ev6e de seize k trois cents francs (16 k 300 fr.). 

L'article 463 du code p6nal est applicable aux con- 
traventions pr6vaes par le present article. 
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Titre III. — Competence. Juridictions. Procedure 
Revision. 

15. Les contestations entre les victimes d'accidents 
et les chefs d'entreprise, relatives aux frais fan6rai- 
res, anx frais de maladie oa anx indemnit^s temporai- 
res, sont jug6es en dernier ressort par le jage de paix 
du canton ouPaccidents'estproduit, iquelque chiffre 
que la demande puisse s' Clever. 

lO. En ce qui touche les autres indemnit^s pr6vues 
par la pr^sente loi, le president du tribunal de Par- 
rondissement convoque, dans les cinq jours ^ partirde 
la transmission du dossier, la victime on ses ayants 
droit et le chef d'entreprise, qui pent se faire repre- 
sentor. 

S'il y a accord des parties int6ress6es, Pindemnit^ 
est d^finitivement fix6e par Pordonnance dn president 
qui donne acte de cet accord. 

Si Paccord n'a pas lieu, Paffaire estrenvoy^e devant 
le tribunal, qui statue comme en mati^re sommaire, 
conform^ment au titre XXIV du livre II du code de 
proc6iiure civile. 

Si la cause n'est pas en 6tat, le tribunal sursoit h 
statuer et Pindemnit6 temporaire continuera k 6tre 
servie jusqu'^ la decision definitive. 

Le tribunal pourra condamner le chef d'entreprise 
k payer une provision, sa decision sur ce point sera 
ex^cutoire nonobstant appel. 

IT. Les jugements rend us en vertu de la pr^sente 
loi sont eusceptibles d 'appel selon les regies du' droit 
commun. Toutefois, Pappel devra 6tre interjet6 dans 
les quinze jours de la date du jugement s'il est contra- 
dictoire et, s'il est par d^faut, dans la quinzaine h 
partir du jour ou Popposition ne sera plus recevable. 

L'opposition ne sera plus recevable en cas de juge- 
ment par d6faut centre partie, loreque le jugement 
aura ^t6 signifi6 h personne, pass^ le d^lai de quinze 
jours k partir de cette signification. 

La cour statuera d'urgence dans le mois de Pacte 
d'appel. Les parties pourront se pourvoir en cassa- 
tion. ' 
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IS* L'actioQ en indemnity pr6vue par la prSsente 
loi se present par uu an k dater du jour de Paccident. 
. lO. La demande en revision de Pindemnit6 fond6e 
snr une aggravation on une att6nuation de Pinfirmit6 
de la victime on son d^efes par saite des eons^qnences 
de Paccident, est ouverte pendant trois ans ^ dater de 
I'accord intervenn entre les parties on de la d6cision 
definitive. 

Le titre de pension n'est remis h la victime qn'i 
Pexpiration des trois ans. 

2 . Anenne des indemnit^s d6termin6es par la pr6- 
sente loi ne pent §tre attribute k la victime qni a 
intentioonellement provoqu^ Paccident. 

Le tribunal a le droit, s'il est pronv6 que Paccident 
est dil k une fante inexcusable de Pouvrier, de dimi- 
nuer la pension fix^e au titre ler. 

Lorsqu'il est prouv6 que Paccident est dti k la faute 
inexcusable du patron ou de ceux qu'il s'est substitu6 
dans la direction, Pindemnit6 pourra 6tre majoree, 
mais sans que la rente ou le total des rentes allonges 
puisse d^passer soit la reduction soit le montant du 
salaire annuel. 

tdl* Les parties peuvent toujours, aprfes determina- 
tion du chiffre de Pindemnit6 due k la victime de Pac- 
cident, decider que le service de la pension sera sus- 
pendu et remplac^, tant que Paccord subsistera, par 
tout autre mode de reparation. 

Sauf dans le cas pr^vu k Particle 3,' paragraphe A, 
la pension ne pourra 6tre remplac^e par le paiement 
d'un capital que si elle n'est pas superieure k 100 fr. 

22. Le benefice de Passistance judiciaire est accor- 
de de plein droit, sur le visa du procureur de la Repu- 
blique, k la victime de Paccident ou k ses ayants droit, 
devant le tribunal. 

A cet effet, le president du tribunal adresse au pro- 
cureur de la Republique, dans les trois jours de la 
comparution des parties prevue par Particle 16, un 
extrait de son proc^s-verbal de non-conciliation ; il y 
joint les pieces de Pafifaire. 

Le procureur de la Republique procfede comme il 
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est present k Particle 13 (paragraphe 2 et saivants) 
de la loi du 22 Janvier 1851. 

Le b^D^fice de r'assistance judieialre s'^tend de 
plein droit aux instances devant le jnge de paix, & 
tons les aetes d'ex^cution mobilifere, et immobilifere et 
k toute contestation incidente k Tex^cation des deci- 
sions judiciaires. 

Titre IV. — Gabanties. 

2Sm La cr^ance de la victime de I'accident oa deses 
ayants droit relative aux frais mMicanx, pbarmacea- 
tiqaes et fan^raires ainsi qa'aux indemnit^s allonges 
k la saite de I'incapacit^ temporaire de travail, est 
garantie parle privilege de Particle 2101 du code civil 
et y sera inscrite sous le no 6. 

Le payment des indemnit^s pour incapacity perma- 
nente de travail ou accidents suivis de mort est 
garanti conform^ment aux disposition des articles sui- 
vants. 

24. A d^faut, soit par les chefs d'entreprise d^bi- 
teurs, soit par les soci6tes d 'assurances k primes fixes 
ou mutuelles, ou les syndicats de garantie liant soli- 
dairement tons leurs adherents, de s'acquitter, au 
moment de leur exigibilit^, des indemnit^s mises k 
leur charge k la suite d'accidents ayant entrain^ la 
mort ou une incapacity permanente de travail, le 
payement en sera assur^ aux int6res86s par les soins 
de la caisse nationale des retraites pour la vieillesse, 
au moyen d'un fonds special de garantie constitu6 
comme il va 6tre dit et dont la gestion sera confi6e k 
la dite caisse. 

25. Pour la constitution du fonds special de garan- 
tie, il sera ajout6 au principal de la contribution des 
patentes des industriels vis6s par Particle ler, quatre 
centimes (0 fr* 04) additionnels. II seraper9u surles 
mii^es une taxe de cinq centimes (0 fr. 05) par hectare 
conc6d6. 

Ces taxes pourront, suivant les besoins, 6tre majo- 
r6es ou rSduites par la loi de finances. - 

20* La caisse nationale des retraites exercera un 
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recours centre lea chefs d'entreprise d^biteura^, pour 
le compte desquels des sommes auront 6t6 payees par 
elle, conform^ment aux dispositions qui pr^c^dent. 

En cas d'assurance du chef d'entreprise, ellejouira, 
pour le remboursement de ses avances, du privilege 
de Particle 2102 du code civil sur Pindemnit^ due par 
I'asBureur et n'aura plus de recours contre le chef 
d'entreprise. 

Tin rfeglement d 'ad ministration publique d6termi- 
nera les .conditions d'organisation et de fonctionne- 
ment du service conf^r6 par les dispositions pr6c6- 
dentes h la caisse nationale des retraites et, uotani- 
ment, les formes du recours k exercer contre les chefs 
d'entreprise d6biteurs ou les soci^t^s d'assurances et 
les syudicats de garantie, ainsi que les conditions dans 
lesquelles les victimes d'accidents ou leurs ayants 
droit seront admis k r^clamer k la caisse le payment 
de leurs indemnit^s. 

Les decisions judiciaires n'emporteront hypoth^que 
que si elles sont rendues au profit de la caisse des re- 
traites exer^ant son recours contre les chefs d'entre- 
prise ou les compagnies d'assurances. 

S7* Les compagnies d'assurances mutuelles ou k 
primes fixes contre les accidents, fran9aises ou 6tran- 
g^res, sont soumises k la surveillance et au contr61e 
de PEtat et astreintes k constituer des reserves ou 
cautionnements dans les conditions d^termin^es par 
nn rfeglement d'administration publique. 

Le montant des reserves ou cautionnements sera 
affects par privilege au payement des pensions et in- 
demnit6s. 

Les syudicats de garantie seront soumis k la mdnie 
surveillance et un r^glement d'administration publi- 
que d^terminera les conditions de leur creation et de 
lenr fonctionnement. 

Les frais de tonte nature resultant de la surveillance 
et du contrdle seront converts au moyen de contribu- 
tions proportionnelles au montant des reserves ou cau- 
tionnements, et fix^s annuellement, pour chaque com- 
pagnie ou aifsociation, par arr6t6 du ministre du com- 
merce. 

*ZH* Le versement du capital repr^sentatif des pen- 
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sions allonges en vertu de la pr6s€nte loi ne peut ^tre 
exig6 des d^biteurs. 

Tontefois, les d6biteurs qui d^sireront se libfirer en 
une fois pourrontverser le capital repr^sentatif deces 
pensions & la caiSse nationale des retraites, qui 6tablira 
k cet effet, dans les six mois de la promulgation de la 
pr^sente loi, un tarif tenant compte de la mortality 
des vietimes d 'accidents et de leurs ayants droit. 

Lorsqu'un chef d'entreprise cesse son industrie, soit 
volontairement, soit par d^c^s, liquidation judiciaire 
on faiUite, soit par cession d'^tablissement, le capital 
repr^sentatifdes pensions k sa charge devient exigible 
de plein droit et s^ra vers6 k la caisse nationale des 
retraites. Oe capital sera d^termin^ an jour de son 
exigibilit6, d'aprfes le tarif vis6 an paragraphe pr6c6- 
dent. 

Tontefois, le chef d'entreprise on ses ayants droit 
peuvent 6tre exon6r6s du versement de ce capital, s'ils 
fournissent des garanties qui seront k d^termioer par 
Tin r^glenient d 'ad ministration publique. 



Titre F.— Dispositions g^n^jrales. 

29. Les procfes-verbaux, certificats, acte de noto- 
ri6t6, significations, jugements et autres actes faits ou 
rendus en vertu et pour Pex^cution de la presente loi, 
j9ont d61ivr6s gratuitement, vis6s pour timbre etenre- 
gistrfis gratis lorsqu'il y a lieu k la formality de Pen- 
regis trement. 

Dans les six mois de la promulgation de la presente 
loi, un d^cret d6terminera les Emoluments deagref- 
.fiers de justice de paix pour leur assistance et la r6- 
daotion des actes de notori6t6, procfes verbaux, certifi- 
cats, significations, jugements, envois delettres recom- 
mand^es, extraits, d6pdts de la miniate d'enqugte aa 
greffe, et pour tous les actes n6cessit6s par I'applica- 
tion dela presente loi, ainsi que les frais de transport 
auprfes des vietimes et d'enqufete sur place. 

30. Toute convention contraire k la pr6sente loi est 
nulle de plein droit. 
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9»l* Les chefs d'entreprise sont tenns, sous peine 
d'une amende de an k quinze francs (1 k 15 fr), de 
faire afficher dans chaque atelier la pr6sente loi et les 
r&glements d 'administration relatifs k son execution. 

En cas de r^cidive dans la mfeme ann6e, Pamende 
sera de seize k cent francs (16 k 100 fr.) 

Les infractions aux dispositions des articles 11 et 31 
ponrront ^tre constat6es paries inspecteurs du travail. 

33* 11 n*est point d6rog6 aux lois, ordonnances et 
rfeglements concernant les pensions des ouvriers, ap- 
prentis et journaliers appartenant aux ateliers de la 
marine et celles des ouvriers immatricul6s des manu- 
factures d'armes dependant du ministfere de la guerre. 

* J13« La pr^enteloi ne sera applicable que troismois 
aptfes la publication officielle des d6crets d 'adminis- 
tration publique qui doivent en r6gler Pex^cution. 

34. Un rfeglement d 'administration publique d6ter- 
minera les conditions dans lesquelles la prfeente loi 
pourra fetre appliqu^e k P Alg^rie et aux colonies. 

La prfoenteloi, d6lib6r6e et adoptee par le S6nat et 
par la Chambre des d6put6s, sera ex6cut6e corame loi 
de PBtat. 

Fait k Paris, le. 9 avril 1898. 
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irl»iiti^. M. -lite Ivan tdatiB Ictitredead""^'''"'^'^' ' 
i^l testament aire Fi» los cliapitre ler, 
r^ltis, cihHpitTi* dciixi^me. dtjs don i 
lo <?hapltje 3i^ine« di^oi teatn-tnetits, ttii*^'-.. ►>>• -■ 

Pii* POUT loa BouauHpteura, 1^ Fouvraice com- 
pl«t. bro<ih6 S4.50. iCeli^ J (jhagnn OU i 

ven u , - , .*...» ., . . . • 

Qtonti^eal Iiaiiv Xte-ports, 11 vols. Royal ^ vo* 

(7 vols. S, a. , 7 vola/Q B,> , . - , ;l©o-fl 

Felt^alor Traits ptit bt RespansablUU dew A^ 

FeriAti Je Mltobell's Iklatiu^l o! loaoWeOCT- 

in4a .,.,,,,,.. 

Fyko'a Report5i> I voL, 8 vo.* ,. ..IfiKMI 

Stamtta^s Appeal CaaeSi HuytLl S vo- - l^ 
HapiHA? ^ 43 orlA Moulrij^ Qondcf^ged lie* 

porta, ** vo. *_,__.,. . , _ . , _ . , I8S* 

VGl TiL>, reiie fr v«iu .,. 1»9>W **** 

Boa ' iirinaellc §5.*a». 
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